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COMMONWEALTH OF MASSACHUSETTS 
  
PLYMOUTH, SS                                                                               LAND COURT                                                                                                        
                   DEPARTMENT OF 
                                                                                                           THE TRIAL COURT 
 
                                                                                                                      
         CIVIL ACTION NO.   
                    13 MISC 479028-RBF 
 
_  ________________________________________ 
CHRISTINE A. BOSTEK, et al.,                              ) 
                  )    

)  
                                                         Plaintiffs            )      
       )     
   v.                                             ) 
                                                                            ) 
ENTERGY NUCLEAR GENERATION               ) 
COMPANY, et al.                                      ) 
                                                   )                                            
 _____________________________ Defendants_  _)   
 

PLAINTIFFS’ BRIEF IN SUPPORT OF MOTIONS TO COMPEL: 
 

(1) ENTERGY TO FURTHER ANSWER INTERROGATORIES;  
(2) MUNICIPAL DEFENDANTS TO FURTHER ANSWER INTERROGATORIES; AND  

(3) ENTERGY TO FURTHER ANSWER REQUESTS FOR PRODUCTION OF 
DOCUMENTS 

 
I. INTRODUCTION 

 
 This is the brief of Plaintiffs Christine Bostek, et al. (“Plaintiffs”) in support of their 

motions to compel defendant Entergy Nuclear Generation Company (“Entergy”) and the 

defendant members of the Town of Plymouth Zoning Board of Appeals (“Board Members”) and 

the Director of Inspectional Services of the Town of Plymouth Building Department (“Director”) 

(collectively, “Municipal Defendants”) to provide further answers to two specific interrogatories 

targeted at the central issues in this case, and to compel Entergy to provide further answers to 

Plaintiffs’ December 2, 2014 request for production of documents.  
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 Plaintiffs bring these motions because for over a period of four months, defendants have 

failed to provide meaningful substantive responses to Plaintiffs’ discovery requests but instead 

have continuously asked for extensions of time and provided insufficient responses.  These delay 

tactics have prejudiced and continue to prejudice Plaintiffs’ ability to effectively litigate this case.  

Moreover, absent this Court’s intervention, Plaintiffs are concerned about their ability to obtain 

from defendants discovery to which they are entitled before discovery closes on April 30, 2014.  

A chronology of Plaintiffs’ efforts to obtain discovery is set forth in the Affidavit of Margaret E. 

Sheehan, Esq., Exhibit 8 hereto and accompanying Exhibits A-K (“Sheehan Affidavit”). 

 As shown here, Plaintiffs are entitled to the discovery sought by their interrogatories and 

document requests.  The Court should grant the Plaintiffs’ motions and order the discovery set 

forth in the motions and Plaintiffs’ proposed orders.  The motions are accompanied by a Rule 7 

Certificate, Exhibit 1 hereto. 

II. FACTUAL AND PROCEDURAL BACKGROUND 
 

This case involves Entergy’s construction of a facility for the long-term storage of spent 

nuclear fuel at its Pilgrim Nuclear Power Station (“Pilgrim”) in Plymouth, Massachusetts.  Spent 

nuclear fuel is high level radioactive waste generated by the production of nuclear power. As 

background for the Court, Plaintiffs provide Exhibit 2, which describes spent fuel and spent fuel 

storage, and the planned Independent Spent Fuel Storage Installation (“ISFSI”) at Pilgrim.  

Plaintiffs’ appeal stems from the Director’s March 27, 2013 denial of a request for 

enforcement of the bylaw to require a special permit for the ISFSI, his grant of a Zoning Permit 

for the concrete pad, and the Board’s decision to uphold the Director. A copy of the enforcement 

request is Exhibit 3 hereto. Plaintiffs are local residents, some direct abutters to the Pilgrim site, 

and others living within two miles. This case is a straightforward appeal of the determination by 
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the Director and the Board that the ISFSI is an allowed use in Plymouth’s Light Industrial district, 

rather than a special permit use. It does not concern nuclear power generally, nor is it concerned 

with the relative safety of various types of spent fuel storage, or with what conditions the 

Plymouth Zoning Board Appeals eventually might attach to any special permit. 

 The concrete pad is one integral part of the ISFSI, but cannot be used without the 

construction and operation of other major concomitant parts. The Director issued the Zoning 

Permit for only the concrete pad portion of the ISFSI based on a two-page application and five 

blue prints that the Town claims are exempt from public copying.  The ISFSI will cost hundreds 

of millions of dollars and store spent nuclear fuel on site for an indefinite period into the future.  

Plaintiffs contend that under a proper interpretation of the bylaw, the ISFSI requires a 

special permit under § 205-51.  Plaintiffs dispute the positions of Entergy and the Municipal 

Defendants that the bylaw allows accessory uses in Pilgrim’s zoning district, and that the project 

fits the definition of an accessory use and falls within the scope of the activities and uses allowed 

under the 1967 special permit issued for the Pilgrim generating plant. 

First, Entergy and the Municipal Defendants contend that the Plymouth bylaw should be 

interpreted to allow the project “as of right” to an existing special permit use. As Plaintiffs 

understand it, Entergy's position is that the Plymouth Zoning Bylaw (“Bylaw”) generically 

allows “accessory uses,” and that what it proposes is an accessory use and structure as defined in 

the Bylaw. The Plaintiffs’ position is that the Bylaw does not generically allow accessory uses, 

and that the structure and use that Entergy proposes is allowed in Pilgrim’s zoning district only 

by special permit.  As discussed below, much of Plaintiff’s discovery is directed to whether what 

Entergy proposes is an “accessory use” under the Bylaw.  The proper construction of the Bylaw 

is an issue of law for this Court to decide.  
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 Second, Plaintiffs understand Entergy's position to be that the ISFSI falls with the scope 

of what is allowed under 1967 Special Permit and that the project is an allowed “accessory use” 

to that special permit use.  Plaintiffs’ position is that the 1967 Special Permit does not provide 

for “accessory uses,” and that there is a substantial difference between what the Special Permit 

allowed Boston Edison (Entergy’s predecessor) to do in 1967, and what Entergy wants to do 

more than 45 years later.  Resolution of this dispute will involve factual questions, e.g., what did 

Boston Edison ask for, and whether the difference between relatively short term storage in an 

interior spent fuel pool and indefinite storage in a separate facility outside is “insubstantial.”  

Much of the discovery that Plaintiffs seek is directed to facts plainly relevant to what the 1967 

Special Permit allowed. 

 Third, Entergy and the Municipal Defendants claim the dry cask storage is an accessory 

use within the meaning of the Bylaw. Plaintiffs’ position is that it is not.  The proposed ISFSI is 

not “incidential” to, or of “minor significance” relative to, Pilgrim's principal use in terms of its 

magnitude, duration or cost.  See, e.g., Henry v. Board of Appeals of Dunstable, 418 Mass. 841, 

845, 846 (1994), citing Old Colony Counsel-Boy Scouts of Am. v Zoning Bd. of Appeals of 

Plymouth, 31 Mass. App. Ct 46 (1991).  The proposed outside dry cask storage also is not 

“subordinate” to Pilgrim’s principal use; it will continue long after Pilgrim stops generating 

electricity.  

 Much of the discovery that Plaintiffs seek is directed to whether the ISFSI meets the 

bylaw definition of an “accessory use.” Given the present status of the case and Entergy’s and 
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the Municipal Defendants’ positions that the ISFSI is an accessory use, Plaintiffs’ are clearly 

entitled to the discovery on this issue. 

 Another issue that Entergy has said it will present to the Court is whether Plaintiffs have 

standing.  The discovery Plaintiffs seek also requests that Entergy and the Municipal Defendants 

tell Plaintiffs what facts and documents they currently know and possess that are relevant to the 

issue of standing. 

III. LEGAL BACKGROUND 
 

 The Massachusetts Rules of Civil Procedure related to discovery “embod[y] a policy in 

favor of liberal discovery of all information, not privileged, that is relevant to a claim or defense 

of any party in the case.”  Cadrin v. Trans Spec Truck Service, Inc., 2003 WL 22903858, 2 

(Mass. Super. 2003); see also Mass. R. Civ. P. 26(b)(1).  The Massachusetts Supreme Judicial 

Court has stated that “absent compelling reasons to the contrary,” the definition of relevancy set 

forth in Hickman v. Taylor, 329 U.S. 495, 501 (1947), controls.  Cronin v. Strayer, 392 Mass. 

525, 534, 467 N.E. 2d 143 (1984).  “Relevancy is defined liberally to encompass any matter that 

bears on, or that reasonably could lead to other matter [sic] that could bear on, any issue that is or 

may be in the case.”  Rodriguez v. Alvelo, 2009 Mass. App. Div. 145, 2009 WL 2438328, 1, at 

*4 (Mass. App. Div. 2009) (quoting Cronin, 392 Mass. at 534); see also Cadrin, 2003 WL 

22903858, at *2 (citing Hickman, 329 U.S. at 501).  In other words, “[d]iscovery should 

ordinarily be allowed under a concept of relevancy unless it is clear that the information sought 

can have no possible bearing upon the subject matter of the action.”  Id. (emphasis supplied). 

   A liberal policy in favor of broad discovery aids the efficient progression of litigation.  

See Urrea v. New England Tea and Coffee Co., 2000 WL 33674441, 1, at *3 (Mass. Super. 
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2000) (“Mutual knowledge of all the relevant facts gathered by both parties is essential to proper 

litigation.”) (citing Atlas Truck Corp. v. Donabed, 47 Mass. App. Ct. 221 (1999)).  Accordingly, 

“[d]iscovery is not limited to issues raised by the pleadings, nor to the merits of the case, for 

discovery itself helps to define and clarify these disputed issues.”  Id. (citing Cronin, 392 Mass. 

at 534); see also Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351 98 S.Ct. 2380, 2389 

(1978). 

 A party may request, pursuant to Rule 34(a), any other party “to produce and permit the 

party making the request . . . to inspect and copy, any designated documents . . . which constitute 

or contain matters within the scope of discoverable evidence.”  Makrakis v. Demelis, 2010 WL 

3004337, 1 (Mass. Super., 2010).  As described above, the scope of discoverable evidence is to 

be interpreted broadly, although it is within the court’s authority to limit discovery “that would 

impose an unreasonable burden or expense on the party responding to the discovery request.”  Id.  

However, “[w]hen there is an objection to discovery, the party opposing it has the burden of 

establishing that the information or material sought is not relevant or that its production would be 

unduly burdensome.”  Cadrin, 2003 WL 22903858, at *2 (citing St. Paul Reinsurance Co., Ltd. v. 

Commercial Financial Corp., 198 F.R.D. 508, 511 (2000)).  “When a party fails to respond 

adequately to a request for production of documents pursuant to Rule 34, the party seeking 

discovery may move for an order compelling production of the documents as provided in Rule 

37(a)(2).”  Makrakis, 2010 WL 3004337, at *1; see also Mass. R. Civ. P. 37(a)(2). 

As to answers to interrogatories, Mass. R. Civ. P. 33(a)(1) states that a party upon whom 

an interrogatory is served “shall furnish such information as is available to the party.” 

 
IV. ARGUMENT 
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A. Entergy should be ordered to provide further answers to Interrogatories 2 and 3  
 

  
 Entergy was served Interrogatories 2 and 3 more than four months ago.  Interrogatories 2 

and 3 were served on November 5 and November 27, 2013, respectively.  Entergy provided 

responses, but no real information, on December 20, 2013 and January 14, 2014, respectively.  

Copies of the Interrogatories and responses are attached as Exhibits 4A and B and 5A and B and 

the text is set forth below. In the ensuing months, Plaintiffs have attempted a good faith 

negotiation with Entergy to obtain responsive answers. On February 28, 2014, Plaintiffs offered 

to narrow Interrogatories 2 and 3 to address Entergy’s objections. See Exhibit C to Sheehan 

Affidavit. Entergy responded that it would treat the narrowed interrogatories as a new set, and 

provide a response March 21, 2014.  Exhibit D to Sheehan Affidavit. Entergy offered no basis 

for treating the narrowed interrogatories new requests, and their proposal amounts to a promise 

to respond more than four months after the Interrogatories were served, with no promise of 

actual answers.  

While Entergy agreed to “respond” to this narrowed set of interrogatories, Plaintiffs have 

been waiting for months for the actual production of requested information. Plaintiffs cannot 

afford to wait for Entergy to “respond” to the narrowed set of interrogatories if the response 

consists only of further objections and delays. Plaintiffs are entitled to answers and request that 

the Court order Entergy to respond, without objection, to the narrowed interrogatories by a date 

certain.  

The the interrogatories and the answers state as follows. 

Interrogatory No. 2. If You will contend that the Zoning Permit is allowed as of right 
under the Current Bylaw or the 1967 Special Permit, please state each and every fact and 
each and every Document upon which You will rely in support of any such contention. 
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Interrogatory No. 3. 

 
If Entergy will contend that any plaintiff lacks standing to bring or maintain this action, 
for each and every such plaintiff, please: 
 

(a) describe with specificity the grounds for each such contention; 
 

(b) state each and every fact upon which Entergy will rely in support of each such 
contention; and 

(c) identify with specificity each and every Document upon which Entergy will rely 
in support of each such contention. 
 

Entergy Answers to Int. 2 and 3 (identical) 
 

Defendant specifically objects to this Interrogatory to the extent that it calls for 
the production of information protected by the Work Product Doctrine. Defendant also 
specifically objects to this Interrogatory because it contemplates the premature disclosure 
of information that will be subject to disclosure pursuant to the pretrial order to be issued 
by the Court, which will govern pretrial matters in this action. Subject to these objections, 
and stating subject to Superior Court Standing Order 1-09(2) that notwithstanding these 
objections no information has been withheld, Defendant states that it has not yet 
determined each and every fact and each and every Document upon which it will rely at 
trial. To the extent that Defendant determines, at some later date, each and every fact and 
each and every Document upon which it will rely at trial, it will supplement its Response 
to this Interrogatory as required by Mass. R. Civ. P. 26(e). 

 
 Plaintiffs are entitled to further answers to Interrogatories 2 and 3 because the 

information sought is not within the scope of the work product doctrine and does not 

contemplate premature disclosure of information, as more fully addressed below.  Further, 

discovery rules require Entergy to provide information that is available to it.1 

Plaintiffs have attempted to obtain substantive answers to Interrogatories 2 and 3, but 

Entergy has continually stalled by providing responses that contain no information.  Entergy also 

seeks to delay its response until after the pretrial order is issued and dispositive motions are 
                                                
1 Mass. R. Civ. P. 33 states, (a) Availability: Procedures for Use. (1) In General. Any party may 
serve upon any other party written interrogatories to be answered by the party served or, if the 
party served is a public or private corporation or a partnership or association or governmental 
agency, by any officer or agent, who shall furnish such information as is available to the 
party. [emphasis supplied] 
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filed– which will be after the discovery deadline of April 30, 2014.  By then, the time for seeking 

further discovery will be expired.   

Plaintiffs are entitled under the discovery rules to a full and fair opportunity to develop 

the facts relevant to their case. Entergy’s claims that it has not determined the facts and 

information it will rely on at trial, and that Plaintiffs’ seek “premature disclosure” of information 

are merely interposed for delay and intended to deprive Plaintiffs of the ability to prepare their 

case. This is particularly egregious given that Entergy has made known its positions on the two 

issues that are the subject of the Interrogatories—whether the ISFSI is an “as of right” use and 

Plaintiffs’ standing-- for months. 

Entergy has known information relevant to Interrogatory 2 since at least May 2013. Yet, 

as of the date of this motion, almost 10 months since it first asserted the “as of right” argument 

and more than 4 months since definitively stating it was challenging Plaintiffs’ standing, Entergy 

has refused to provide Plaintiffs with the facts and documents they will rely on to support these 

defenses.  Clearly, the failure to properly answer the interrogatories is intended to stall and delay.  

Since May 2013, Entergy has argued in the proceedings and in this action that the project 

is allowed “as of right” under the Bylaw and the 1967 Special Permit. Entergy stated its position 

before the Zoning Board of Appeals in written memoranda and oral arguments.  Further, 

Entergy’s September 2013 answer to the amended Complaint denies factual allegations that the 

project is not allowed as of right under the Bylaw (See ¶¶ 72, 110,121, 136-138, 140-142, 144, 

145, and 147), is not allowed under the 1967 permit (¶¶ 88, 91, 99, 100, and 104), and is not an 

accessory use or structure (¶¶ 37, 68, 106, 122-127, and 135).  Entergy cannot now avoid 

answering Interrogatory 2 by failing to provide information upon which it will rely to support its 

stated defenses to the allegations. If Entergy did not have a good faith basis for its responses, 
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then it would not have been able to make the certifications required by Rule 11. Plaintiffs are 

entitled to the information forming the bases of Entergy’s responses.  

As to Plaintiffs’ standing, the subject of Interrogatory 3, at the status conference with this 

Court on October 15, 2013, Entergy told this Court that it plans to challenge standing.  Further, 

in its September 30, 2013 answer to the first Amended Complaint, Entergy denied that each 

plaintiff is a person aggrieved within M.G.L. c. 40A, §8, that there is an actual controversy, and 

denied factual allegations supporting Plaintiffs’ standing. (See Answer, ¶s 20-22, and 146). The 

parties’ November 15, 2013 Joint Status Report states, “Entergy continues to dispute that any 

Plaintiff is an abutter; therefore the parties have not reached agreement on this issue.”  Yet, 

Entergy refuses to provide Plaintiffs with the information underlying its assertions that Plaintiffs 

lack standing. 

 Instead of providing the responsive information available to it, as required by Rule 33, 

Entergy’s answers to Interrogatories 2 and 3 say since it has not determined “each and every” bit 

of information it will rely upon to defend against Plaintiffs’ claims, it does not have to provide 

any at this time, but can wait until later, when it unilaterally decides it is ready to provide the 

information.  Entergy’s answer states “…it has not yet determined each and every fact and each 

and every Document upon which it will rely at trial. To the extent that Defendant determines, at 

some later date, each and every fact and each and every Document upon which it will rely at 

trial, it will supplement its Response to this Interrogatory as required by Mass. R. Civ. P. 26(e).”  

(emphasis supplied) Whether or not Entergy has determined “each and every” fact and document, 

it nonetheless has an obligation to provide the information “available” to it now, not at “some 

later date.”  We note that Entergy’s answer to the interrogatories does not say Entergy has no 

information – clearly it has some information – but instead it says because it has not determined 
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“each and every” it does not have to provide any information until later. There is no legal basis 

for Entergy’s position.  Entergy’s answers to the interrogatories violate Rule 33. 

 In a letter dated February 19, 2014, Plaintiffs’ clarified its position that whether or not 

Entergy has yet determined “each and every” fact and document upon which it may eventually 

rely, it was required to produce what is available now. Sheehan Affidavit, Exhibit A , p. 2. On 

February 28, 2014, Plaintiffs offered to narrow the scope of Interrogatories 2 and 3 to facts and 

documents relating to Entergy’s denials of certain factual allegations in the complaint. Sheehan 

Affidavit Exhibit C. Entergy has yet to provide a further answer to the Interrogatories, and hence 

Plaintiffs filed this motion. 

With respect to Entergy’s work product objection, Interrogatories 2 and 3 do not seek 

work product as Entergy asserts: rather they seek facts and information. Under 

Mass.R.Civ.P .26(b)(3), Entergy has the burden to demonstrate that the information sought is 

indeed work product. Schoenstein v. Schilling, 2009 Mass. Super. LEXIS 236, at 4. Entergy has 

failed to demonstrate that the facts and information sought by Plaintiffs are protected work 

product.  

 While documents concerning litigation preparation or strategy are protected, “underlying 

evidence” is not. Savidge v. Transcanada Power Mktg., 2008 Mass. Super. LEXIS 376 (2008) 

(citing In re Air Crash Disaster at Sioux City, Iowa on July 19, 1989, 133 F.R.D. 515, 520 

(N.D.Ill. 1990).  There is no bar to Plaintiffs’ request for facts that are the basis for Entergy’s 

denials of Plaintiffs’ allegations.  

Discovery of facts underlying a party’s affirmative defenses, as Plaintiffs seek to discover 

here, is proper. Atkinson v. L-3 Commc’ns Vertex Aerospace, LLC, 2008 U.S. Dist. LEXIS 27256, 

at 3 (W.D. Okla. Apr. 1, 2008) (“The Court further finds that plaintiff is entitled to discover the 
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facts upon which L-3’s affirmative defenses are based….”); Lubrication Techs., Inc. v. Lee’s Oil 

Serv., LLC, 2012 U.S. Dist. LEXIS 69440, at 28 (D. Minn. Apr. 10, 2012) (“‘The parties’ 

interrogatories may properly ask for the principal or material facts which support an allegation or 

defense, and may seek the identities of knowledgeable persons and supporting documents for the 

principal or material facts supporting an allegation or defense.’” (quoting Turner v. Moen Steel 

Erection Co., 2006 U.S. Dist. LEXIS 72874, at 12–13 (D. Neb. Oct. 5, 2006).  

Finally, in objecting to Interrogatories 2 and 3, Entergy cites Superior Court Standing 

Order 1-09 on written discovery.2 While the Land Court has not specifically adopted Standing 

Order 1-09, there can be no doubt this principle applies.  The same Standing Order, in § (1)(c)(9), 

addresses the type of contention question in Interrogatories 2 and 3 and states: 

“When an interrogatory calls upon a party to “state the basis” of or “state all facts” 
concerning a particular claim, allegation, or defense (or uses comparable language), the 
party shall provide a substantial summary of the factual basis supporting the claim, 
allegation, or defense at the time the interrogatory is answered. The summary shall: 
(a) identify the essential acts or failures to act forming the substance of the claim, 
allegation, or defense, (b) identify the persons and entities that, through firsthand 
information or possession of documents, are the sources of the party's information 
regarding the claim, allegation, or defense, and (c) when one or more documents is the 
basis of the claim, allegation, or defense, such as a written contract in a contractual claim 
or defense, or a written misrepresentation in a misrepresentation claim, identify (or 
provide as part of the interrogatory answer a copy of) each such document. In stating the 
basis, a party may not withhold information from the interrogatory answer because 
it derives from attorney work product or was obtained in anticipation of litigation if 
the party intends to offer this information at trial.” 
 
(emphasis supplied) 
 
Plaintiffs seek information concerning underlying facts and evidence relating to 

Entergy’s affirmative defenses and other allegations in this litigation, and the information sought 

may not be withheld as attorney work product. Entergy should be ordered to answer 

                                                
2 Entergy says: “stating subject to Superior Court Standing Order 1-09(2) that notwithstanding these objections no 
information has been withheld…”. 
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Interrogatories 2 and 3 and comply with Rule 33 by providing responsive facts and documents 

available to it.  

 

B. The Municipal Defendants should be ordered to provide further answers to 
Interrogatories 2 and 3  
 
 The text of the interrogatories and responses are set forth below and full copies are 

attached hereto as Exhibits 6A-D. The interrogatories are identical for each of the Municipal 

Defendants.3  The Municipal Defendants’ answers do not comply with Rule 33 because they 

have failed to provide information available to them about the subjects of the interrogatories.  

Instead, they have deferred answering until some uncertain date even though it is clear that they 

have formulated their positions on these issues and have information available that should be set 

forth in answers. On February 28, 2014, Plaintiffs sent a letter to Town Counsel seeking to 

narrow the areas of disagreement as to the answers of Municipal Defendants to Int. 2 and 3. 

Exhibit G to Sheehan Affidavit. The letter offers a conference call to attempt to resolve the 

issues, but the Town did not respond. By email on March 4, 2014, Plaintiffs asked the Town to 

respond by the close of business March 6 to the February 28 letter on further answers to 

Interrogatories 2 and 3. Plaintiffs have received no answer. Sheehan Affidavit ¶ 9. Rule 33 

requires the Municipal Defendants to provide further answers to the interrogatories and states a 

responding party “shall furnish such information as is available to the party.”   

Interrogatory 2 

 The Interrogatory and Municipal Defendants’ responses are set for below, followed by 

Plaintiffs’ argument. 

                                                
3 Interrogatories 2 and 3 were served on November 5 and 27, 2013 respectively. The responses of 
all Municipal Defendants to both Interrogatories were received December 20, 2013.  
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Interrogatory 2. If You will contend that the Zoning Permit is allowed as of right under 
the Current Bylaw or the 1967 Special Permit, please state each and every fact and each 
and every Document upon which You will rely in support of any such contention. 
 

Director Paul McAuliffe’s Response to Interrogatory 2  I have not yet determined 
specifically what I will contend in litigation of this matter. Notwithstanding, pursuant to 
Mass.R.Civ.P. 33(c), the facts and documents on which I based my determination that the 
permit at issue is allowed as of right is contained within a file on Application No. 40571 
and Zoning Permit No. Z2013-0196, which are available for inspection and copying at the 
Office of Inspectional Services, Plymouth Town Hall, 11 Lincoln Street, Plymouth, MA, 
upon reasonable notice.  

 Board Members’ Responses to Interrogatory 2 (identical for all members) Objection of 
counsel on grounds that the mental processes and deliberations of the Board of Appeals 
members in acting on the application at issue are not discoverable. Further answering, the 
Board has not yet determined what it will contend in litigation of this matter. Without 
waiving the foregoing objection, pursuant to Mass.R.Civ.P. 33(c), see the record of the 
Board’s proceedings on the application at issue, which is available for inspection and 
copying at the office of the Board of Appeals, Plymouth Town Hall, 11 Lincoln Street, 
Plymouth, MA, upon reasonable notice. 

 

Plaintiffs are entitled to further answers to Interrogatory 2.  The Interrogatory asks 

whether any Municipal Defendant will contend that the Zoning Permit is allowed as of right 

either under the current bylaw or under Pilgrim’s 1967 Special Permit.  Each defendant states he 

has “not yet determined specifically what he [or the Board] will contend in litigation of this 

matter.” This is inaccurate because Municipal Defendants have already contended that the 

Zoning Permit is allowed as of right or under the 1967 Special Permit and they may not pretend 

otherwise. The Town’s answer to the Complaint, filed on behalf of all six Municipal Defendants, 

either outright denies allegations that the Zoning Permit is not an allowed use, or responds that it 

is “without knowledge or information sufficient to form a belief as to the truth” on this issue, 

which has the effect of a denial. Mass.R.Civ.P 8(b); Municipal Defendants’ Answer, ¶s 109, 129, 

130. In fact, the very Zoning Permit at issue in this litigation, issued and upheld by the Municipal 
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Defendants, states that this project is “an accessory use and structures, subordinate to the 

principal use of power generation at Pilgrim Station…”  See March 27, 2013 Zoning Permit.  

Similarly, Municipal Defendants’ First Affirmative Defense states “All decisions of the 

Board and Director that are at issue are in accordance with the provisions of G.L c. 40A and the 

Town of Plymouth Zoning Bylaw.”   The Town thus contends that the decision of Director 

McAuliffe to issue the permit and refuse to grant Plaintiffs’ Request for Enforcement, and the 

decision of the Board upholding the Directors decision and the Zoning Permit itself are proper 

because the project may be allowed as of right, either as an accessory use or under the 1967 

Special Permit.   The Municipal Defendants should be compelled to provide the information 

upon which they rely to support this contention.  

Defendant McAuliffe further answers Interrogatory 2 stating the facts and documents 

“upon which he based his determination that the permit at issue is allowed as of right” are 

contained in a file that is available for inspection and copying at the Office of Inspectional 

Services. This is inaccurate: the Town will not allow copying of the five blueprints that are part 

of the Zoning Permit application (even though the blueprints are stamped “non-security related”). 

Similarly, the Board members state that the record of the Board’s proceedings is available for 

inspection and copying at the office of the Board of Appeals. However, numerous documents 

identified by the Board as supporting documentation for the Board Decision have not been 

produced by the Municipal Defendants either in response to Plaintiffs’ public records requests or 

in this case.  Thus, Municipal Defendants response to Interrogatory 2 contains factual 

inaccuracies and cites to documents that they claim the Plaintiffs have, yet many of those 

documents are not available to Plaintiffs for both inspection and/or copying.   
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Since the Municipal Defendants have in fact already determined that they will contend 

that the Zoning Permit is allowed as of right and/or under the 1967 Special Permit, Rule 33 

provides that Plaintiffs are entitled to an answer to Interrogatory 2 that provides “such 

information as is available” to the Municipal Defendants.  Municipal Defendants’ answers  may 

intend to say that every fact and document upon which they will rely in this litigation is 

contained in the records and the files identified in their answers to Interrogatory 2.  If this is the 

case,  Plaintiffs request that this Court order a further response to Interrogatory 2 in which the 

Municipal Defendants explicitly state that for the remainder of this litigation they will rely on no 

other facts or documents other than those in the identified records and files. 

Town Counsel’s objection to Interrogatory 2 on behalf of the Board Member defendants 

“on grounds that the mental processes and deliberations of the Board of Appeals members acting 

on the application at issue are not discoverable” is meritless.  Town Counsel seeks to use the 

deliberative process objection to hide the fact that there exists no rational basis in law or fact for 

the board’s decision. 

The Board’s rationale and deliberations are relevant to this case because the Board 

Decision will only be upheld if it is shown to have a rational basis and is not arbitrary and 

capricious. Davis v. Zoning Bd. of Chatham, 52 Mass. App. Ct. 349, 354 (2001). Plaintiffs allege 

that the Board’s Decision lacks a reasonable basis, is based on legally untenable grounds, and is 

arbitrary and capricious (see Complaint ¶¶ 137, 138, 141, and 142) which the Town’s collective 

answer to the Complaint denies. Plaintiffs specifically contend that several “findings” made by 

the Board are incorrect, have no factual basis, and were made outside of Board deliberations, 

which the Municipal Defendants collectively deny. Complaint ¶¶ 78-83. Plaintiffs are entitled to 

discovery as to the facts and documents known to the Board members and are relevant to the 
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Town’s position that the Board Decision has a rational basis and is not arbitrary and capricious. 

Town Counsel’s objection based on mental processes and deliberations is entirely 

misplaced. Plaintiffs seek facts and documents relied upon by the Board, not an explanation of 

the Board’s deliberative or mental processes.  The Board’s deliberations were required to be, and 

were, conducted in a public meeting and therefore are in the public domain. Plaintiffs are entitled 

to an answer with respect to any facts or documents responsive to Interrogatory 2 that were part 

of any Board deliberations.  Plaintiffs request that the Court order the Municipal Defendants to 

respond to Interrogatory 2, as narrowed to the facts and documents responsive to specific 

allegations in the Complaint that were denied in the Municipal Defendants’ Answer. (See, ¶¶ 78-

83, 106, 127, 129-130, 135 to 138, 140 to 142, and 144 to 147).  

Interrogatory 3 
  
 The interrogatory and Municipal Defendants responses are set forth below, followed by  
 
Plaintiffs’ argument.  See also Exhibits 6C and D. 

 
Interrogatory 3 If You will contend that any plaintiff lacks standing to bring or maintain 
this action, for each and every such plaintiff, please: 
 

(a) describe with specificity the grounds for each such contention; 
(b) state each and every fact upon which You will rely in support of each such 

contention; and 
(c) identify with specificity each and every Document upon which You will rely in 

support of each such contention. 
 

Board Members and McAuliffe Responses to Int. 3 (identical) I have not yet determined 
specifically what I will contend in litigation of this matter. If and when I determine 
whether to challenge the standing of any or all of the plaintiffs, this answer will be timely 
supplemented.  

Interrogatory 3 concerns Plaintiffs’ standing.  The Municipal Defendants all state that 

they have “not yet determined specifically what I will contend in the litigation of this matter.”  

At the Status Conference, which Town Counsel failed to attend, the Court inquired into whether 



 18 

Entergy would challenge standing, and counsel stated it would.  Similarly, the Municipal 

Defendants should be required to state, at this stage of the litigation and less than two months 

from the close of discovery, whether they plan to challenge standing, and, if so, to provide 

information that will be the basis for this contention. Establishing standing will be a fact 

dependent inquiry.  Plaintiffs’ counsel will be required to develop facts and evidence to rebut any 

challenges by the Town to the presumption of standing that the abutter Plaintiffs have and to 

rebut challenges as to the other Plaintiffs’ standing.  Plaintiffs are entitled at this stage of the 

litigation to know whether Municipal Defendants will contest standing and even if they do not, 

Plaintiffs seek identification of facts and documents relevant to standing.  

III. Entergy should be ordered to provide further answers to document requests  

On December 2, 2013, Plaintiffs served Entergy with Requests for Production of 

Documents.  Since that time, Plaintiffs have worked diligently to obtain from Entergy sufficient 

responses to document requests, only to be met with obstacles and unjustified objections at every 

turn.  Sheehan Affidavit ¶ s 10-21.  As part of their efforts, Plaintiffs granted Entergy additional 

time to respond to the requests (Sheehan Affidavit ¶ 10); initiated a Rule 9(c) conference with 

Entergy to attempt to resolve Entergy’s objections to the requests (Sheehan Affidavit ¶ 11); 

agreed to Entergy’s proposal to enter into a protective order for certain documents, even though 

some of the documents Entergy withheld contingent on the protective order are publicly 

available (Sheehan Affidavit ¶ 13); and agreed to narrow certain of their requests in response to 

Entergy’s objections (Sheehan Affidavit ¶ 15). 

 Despite these efforts by Plaintiffs, in the more than three-month period since Plaintiffs’ 

request, Entergy has produced almost no responsive documents, except for soil sample results 



 19 

from 2012 and a few emails.  Although some of the requested documents may be subject to the 

recently filed Protective Order and Confidentiality Agreement, such documents represent only a 

small subset of what is responsive.  As described below in detail as to each of the requests 

covered by Plaintiffs’ motion to compel, Entergy has continuously interposed meritless 

objections and has outright refused to produce documents that are directly relevant to the issues 

in this case. 

 Plaintiffs’ Requests and Entergy’s written responses are attached hereto as Exhibits 7A 

and B. The text of the requests and Entergy’s responses are set forth below.  For those requests 

for which Plaintiffs have narrowed their requests in response to Entergy’s objections, the text of 

the narrowed requests also are set forth below. 

Plaintiffs respond to each of Defendant Entergy’s objections to Plaintiffs’ requests below.  

Where Plaintiffs’ Request and/or Defendant Entergy’s Responses overlap or are closely related, 

Plaintiffs’ have grouped the Requests and consolidated their arguments for the Court’s 

convenience.  A proposed Order to Compel accompanies Plaintiffs’ motion. 

Document Request 1  

Request 1: All plans, drawings, and blueprints relating or referring to the ISFSI, including 
but not limited to: 
 

 a. Drawings accompanying the Building Permit Application; 
 
 [b. Omitted] 
 
 c. Drawings C1916 20, 21, 23 submitted by Entergy to the Town with zoning permit 
 application #20121199 for a retaining wall at Pilgrim. 
 
 d. Drawings identified as C1916 SH1 through 23 and labeled “Dry Fuel Storage Project 
 Site Plan for Pilgrim, Shaw-Stone & Webster Massachusetts, Inc., Project Number 
 141350006.” 
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 e. Drawings identified as C1916 SH 24 through CH 1916 SH 42 and labeled “Dry 
 Fuel Storage Project Site Plan for Pilgrim.” 
 

f. Drawings identified as E1916 SH 3 through E 1916 SH 43 and labeled “Dry Fuel 
Storage Project Site Plan for Pilgrim. 
 
[g.] Engineering Changes documents for the “Dry Fuel Storage Project Site Plan for 
Pilgrim, identified as EC 27078, 27079, 27080, 27081, 27082, 28039, 32140. 
 
[h.] Drawings accompanying the Zoning Permit Application. 
 
[i. Omitted] 
 
*subparagraphs are as corrected by Entergy in its Response. 
 
Response to Request 1: Entergy objects to this Request on the grounds and to the extent 
that it is overly broad, unduly burdensome, not relevant, and is not reasonably calculated 
to lead to the discovery of admissible evidence. Specifically, Entergy objects to the 
production of any “plans, drawings, or blueprints relating or referring to the ISFSI” 
beyond those relating to the Zoning Permit Application. Entergy objects to, and will not 
produce, documents responsive to Subrequest 1(e), Subrequest 1(f), items identified as 
EC27078 and 27080, 27081, 28039, and 32140 within Subrequest 1[g], and Subrequest 
1[i], which are not relevant and exceed the scope of this action. Subject to and without 
waiving its objections, Entergy will produce non-privileged documents in its possession, 
custody, or control responsive to the remaining portions of this Request. 

 
 With respect to Requests 1(a), 1(c), 1(d) and 1[h], Defendant Entergy has represented it 

will produce responsive documents pursuant to the parties’ agreed upon protective order filed 

with the Court on March 5, 2014.  Plaintiffs request the Court order Defendants to produce 

documents responsive to these requests no later than two days after the Court enters the parties’ 

joint protective order.  

 With respect to Requests 1(e), 1(f) and 1[g], production of the documents requested is not 

overly broad or unduly burdensome.  Plaintiffs request a total of 66 drawings and engineering 

changes that are identified with particularity.  

These documents are relevant and reasonably calculated to lead to admissible evidence 

because they describe the scope and scale of the project.  A critical part of this case is Plaintiffs’ 
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claim that the Director improperly denied their March 25, 2013 Request for Enforcement.  This 

Enforcement Request asked the Director, inter alia, to require Entergy to “file a special permit 

application for the Independent Spent Fuel Storage Installation (ISFSI)” – that is, the entire 

ISFSI, not just the concrete pad or other component parts.  See, Exhibit 3. The Complaint, Count 

Two, alleges that the Director’s failure to treat the ISFSI as one comprehensive project requiring 

a special permit, and his decision to allow separate permits to be issued for the retaining wall and 

concrete pad while ignoring the other parts of the project, was erroneous.  Thus, Plaintiffs appeal 

both the grant of the Zoning Permit for the concrete pad, and the Board’s Decision failing to 

require the Director to enforce the Bylaw and to require a special permit for the entire ISFSI as 

requested in the March 25, 2013 letter.  Plaintiffs allege, and intend to show, that Entergy has 

improperly segmented the project into component parts, including a concrete pad, for purposes 

of seeking zoning compliance. Complaint ¶ 46. Entergy denies that the ISFSI construction was 

improperly segmented for zoning purposes, and Plaintiffs are entitled to discovery on this issue.  

Plaintiffs should be allowed the discovery necessary to show that the scope of the project 

is such that a special permit is required for the entire ISFSI and that the project is not merely an 

“accessory use” and simply allowed under the 1967 permit as Entergy claims.  The documents 

that Plaintiffs seek pursuant to Request 1 are directly relevant to and reasonably calculated to 

lead to the discovery of admissible evidence as to Count Two of the Complaint and facts relevant 

to whether the project is an “accessory use” allowed as of right, and within the scope of the 1967 

Special Permit. 

Entergy attempts to deny Plaintiffs discovery of the scope and the scale of the ISFSI 

project by specifically refusing to produce documents other than those relating to the “Zoning 

Permit Application” for the concrete pad.  See Entergy’s responses to Request 1, which is 
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repeated in Requests 10 and 11, by reference back to Request 1, and 13 and 14 (objecting to 

producing those documents “beyond those relating to the Zoning Permit Application.”). Entergy 

refuses to produce documents relating to the other components of the ISFSI, such as the haul 

path, turning slab, transfer slab, etc. The concrete pad itself is merely a part of the ISFSI, and 

cannot be used without the other components that are necessary to move and transport the dry 

casks of spent nuclear fuel to the concrete pad.  These parts are inextricably linked to the pad, 

both in concept and physically. This is shown clearly on the Drawings accompanying the Zoning 

Permit Application that Plaintiffs have reviewed at the Director’s office.    

This Court should provide the Plaintiffs the opportunity for discovery that will enable 

them to show that the Bylaw has been applied in a manner that precludes the comprehensive 

review set forth in the special permit provisions of § 205-9 of the Bylaw, including the 

imposition of conditions and safeguards deemed necessary to protect the neighborhood and the 

town.  Plymouth Bylaw, § 205-9(B)(1), Exhibit 2 to the Complaint. A bylaw “should be 

interpreted in a manner that gives meaning to the provision in its entirety,” Hyde v Bowen, 19 

Mass. L. Rep. 670 (2005), and Entergy should not be allowed to eviscerate the purpose and 

intent of the Bylaw by segmenting its project. At this juncture in the litigation, discovery as to 

the component parts of the ISFSI should not be cut off, and to do so would be to deny Plaintiffs 

the opportunity to prove a critical part of their case.  

Further, in its response to Request 1, Entergy agreed to produce the documents identified 

in Requests 1(a), (c), (d) and [h] and the document identified in Request 1(g) as EC 27079. To 

date, Entergy has not produced these documents, although the Protective Order was served on 

March 4.  Plaintiffs seek an order asking for production of any documents Entergy claims are 
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subject to the Protective Order within 2 days of entry of the order.  Plaintiffs also request a 

privilege log for any withheld documents. 

Document Requests 2 and 4 

 These two requests relate to specific plans submitted to the Town and therefore are 

addressed together. 

Request 2 “Storm water drainage plan drawing reflecting construction of the proposed 
dry fuel storage pad” as referred to [in] an attachment to the email from Entergy to 
McAuliffe on March 25, 2013 at 5:18 p.m. 

 
Response to Request 2 Subject to and without waiving its general objections, Entergy 
will produce non- privileged documents in its possession, custody, or control responsive 
to this request. 
 
Request 4 The Document entitled “Dry Storage Stormwater Plan Dwg.pdf,” attached to 
the email from Charles Minott, Entergy to Paul McAuliffe on March 25, 2013 at 5:18 p.m. 

 
Response to Request 4 Subject to and without waiving its general objections, Entergy 
will produce non- privileged documents in its possession, custody, or control responsive 
to this request. 

 

 Although Entergy agreed to produce non-privileged documents responsive to Requests 2 

and 4, these specific documents do not appear in defendant Entergy’s February 21, 2014 

production.  There can be no argument that these documents are privileged since they were sent 

to defendant Paul McAuliffe, the Town of Plymouth’s Director of Inspectional Service. In any 

event, Entergy has not produced a privilege log for any withheld documents.  The documents 

also must be in Entergy’s possession, custody or control since they are emails that originated 

from Entergy.  Because Entergy’s production was not organized and labeled to correspond to 

Plaintiffs’ Request Numbers, in a March 5, 2014 email to Entergy counsel, Plaintiffs requested 

that counsel identify the bates numbers in their production corresponding to these documents.  
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Defense counsel responded on March 6, 2014 saying the information would be forthcoming, but 

it has not yet been provided. 

Document Request 6 

This Request seeks documents relating or referring to the current site conditions, 

including soil testing that Entergy has conducted under an ongoing investigation of 

contamination of groundwater and soil by radionuclides at the site.  Plaintiffs have not offered to 

narrow this request. The investigation program is described at the website of the Massachusetts 

Department of Public Health (MassDPH).  

http://www.mass.gov/eohhs/gov/departments/dph/programs/environmental-health/exposure-

topics/radiation/environmental-monitoring.html 

The Request and Entergy’s response state: 

Request 6  All Documents relating or referring to or describing any testing of soil for 
pollutants or contamination at the site, including but not limited to soil testing in 
connection with Entergy’s groundwater monitoring program coordinated with the 
Massachusetts Department of Public Health. 

 

Response to Request 6 Entergy objects to this Request on the grounds that it is overly 
broad, unduly burdensome, not relevant, and is not reasonably calculated to lead to the 
discovery of admissible evidence. Specifically, Entergy objects to, and will not produce, 
documents related to the “groundwater monitoring program coordinated with the 
Massachusetts Department of Public” as it is not related to the Zoning Permit Application, 
is not relevant and exceeds the scope of this action. Subject to and without waiving its 
objections, Entergy will produce nonprivileged documents in its possession, custody, or 
control responsive to the remaining portions of this Request. 

 
All documents sought by Request 6 are directly relevant to Plaintiffs’ claims. As 

described in Plaintiffs’ argument as to Request 1 above, incorporated by reference herein, Count 

Two of the Complaint alleges the bylaw has been misinterpreted and improperly applied in a 
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manner that fails to require a special permit for the ISFSI.  See, argument as to Request 1 above 

regarding Count Two of Complaint.   Whether the decisions of the Director and the Board 

decision that the project is an “as of right use” and merely accessory to the 1967 Special Permit 

use involves a factual inquiry into the scope, scale and funds relating to the project.  Henry, supra.  

Excavation and construction of the ISFSI in an area containing contaminated soils and testing of 

that soil increases the cost and complexity of the construction and excavation required for the 

ISFSI, relating directly to the scope and scale of the excavation and its impacts. The MassDPH 

documents are relevant to this issue because they relate to current conditions at the site and the 

possible manner in which the ISFSI excavation and siting should be considered a special permit 

use and not an as of right use. Under the special permit provisions of bylaw § 205-05 Pilgrim 

would be required to address impacts on the ecology of the site.  See, e.g. 205-09(C)(3).   

Indeed, documents produced by Entergy showing soil testing, although limited to its own 

sample results from 2012, shows this is a relevant issue as to the complexity, cost and impacts of 

the excavation, construction and site work for the ISFSI.    Entergy’s documents on testing for 

radionuclides in the soil at the ISFSI site say: “…the ISFSI excavation site was divided into 10-

equally-size areas, and a representative sample from each area was retrieved for 

analysis…Results of the 10 samples retrieved from the top 6 inches of surface soil from the 

ISFSI excavation area, are summarized in Attachment 2….If needed, the top 6 inches of soil at 

the ISFSI excavation site may be removed and disposed of in a clean landfill.” Entergy document 

bates stamped, ENT 00000005 

Clearly, other documents relating to such soil sampling are also relevant and reasonably 

calculated to lead to the discovery of admissible evidence.   
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Request 6 is not overly broad but seeks a discrete set of documents, including those 

Entergy has provided to the MassDPH that relate to a single subject: soil testing at the Pilgrim 

site.  The Request is not unduly burdensome because it is so limited and the documents are those 

that would be kept by the construction department or environmental testing department at a large 

corporation like Entergy.  Any burden to Entergy is outweighed by the Plaintiffs need for the 

documents in order to pursue Count Two and the factual inquiry as to accessory use and the 1967 

Special Permit.  Finally, although Entergy said it would produce non-privileged documents, it 

has not stated whether any privileged documents have been withheld and has not produced a 

privilege log. 

The Court should order Entergy to produce all non-privileged documents responsive to 

Request 6 and a privilege log for any documents withheld. 

 

Document Request 7 

Request 7 All Documents relating or referring to the volume or type of concrete used for 
the ISFSI, including invoices, purchase orders, work orders, bills of lading for any and all 
contractors who supplied or will supply the concrete. 
 
Response to 7 Entergy objects to this Request on the grounds that it is overly broad, 
unduly burdensome, not relevant, and is not reasonably calculated to lead to the 
discovery of admissible evidence. Subject these objections, Entergy further states that no 
documents responsive to this request are within its possession, custody, [and] control. 

 
 Entergy has stated specifically that it “will not produce documents responsive to this 

Request.”  As to its objection that that the request is overly broad and unduly burdensome, it is 

clearly not.  The request is limited to a discrete subject matter: documents relating to the volume 

or type of concrete used for the project, and provides Entergy with specific examples of the types 

of documents sought (invoices, purchase orders, etc.).  The request is not unduly burdensome 

because these are records typically kept in the ordinary course of business by a large corporation 
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such as Entergy, and could certainly be collected and produced.  The documents are relevant and 

reasonably calculated to lead to the discovery of admissible evidence because they relate to the 

issue of the scale and scope of the ISFSI and to whether it is an accessory use.    

As noted above, Entergy claims the project is allowed as of right as an accessory use 

under the Plymouth Bylaw. The Bylaw defines “accessory use” as “a use or structure on the 

same lot with, and of a nature customarily incidental and subordinate to, the principal use or 

structure.  Bylaw § 205-3. “Determining whether an activity is "accessory" to a principal use of 

land is a fact-dependent inquiry." Harvard v. Maxant, 360 Mass. 432, 438 (1971).  “The word 

"incidental" in zoning by-laws or ordinances incorporates two concepts: "It means that the use 

must not be the primary use of the property but rather one which is subordinate and minor in 

significance. . . . " Harvard v. Maxant, 360 Mass. 432, 438 (1971)(citations omitted).  The size 

and cope of a project is relevant to whether a project is incidental.   

The amount of funds involved here is relevant to whether the dry cask project is 

incidental and subordinate to the principal use of power generation. Henry v. Board of Appeals of 

Dunstable, 418 Mass 841, 846, citing Old Colony Council-Boy Scouts of Am. v. Zoning Board of 

Appeals of Plymouth, 31 Mass. App. Ct. 46 (1991)(“The Appeals Court also affirmed on the 

ground that, considering the volume of earth to be excavated, the duration of the project, and the 

funds involved, the excavation was not incidental to the proposed cranberry bog. Id. (because 

‘the proposal involved the removal of 460,000 cubic yards of fill over a two and a half 

year period and an excavation which would provide substantial funds in excess of the cost of 

constructing the bog, the judge was warranted in upholding the boards' conclusion that the 

excavation of material was not incidental to the construction and maintenance of a cranberry 

bog’).”) 
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The volume of concrete and the cost of this concrete is directly relevant to whether the 

ISFSI is accessory to the principal use of power generation.  The Plaintiffs are entitled to 

documents that show the cost, scope and scale of the project as it relates to the cost, scope and 

scale of the principal use.  

 Entergy further claims that it has no documents responsive to the request that are in its 

possession, custody or control.  Entergy appears to be taking the position that because it 

contracted the work out, that it should not have to produce documents responsive to the Request 

because its contractors are the entities in actual possession of those documents.  Such a cramped 

interpretation of Mass. R. Civ. P. 34, however, ignores the “control” portion of Rule 34.  The 

Supreme Judicial Court has explained that the term “control” in Rule 34 “means more than 

simply ‘legal control’ and may require a party . . . to turn over documents that are not in its 

possession but in the possession of an affiliated corporation.  Lou ex rel. Chen v. Otis Elevator 

Co., 2005 WL 2540402, *2 (Mass.Super., 2005) (quoting Strom).   The test for “control” 

established by the Supreme Judicial Court in Strom is whether “one corporation has access to 

documents in the possession of another corporation with whom it has a relationship . . . or is 

otherwise connected as a result of contractual obligations.”  Id.  “In common parlance, a party 

has control of documents for the purposes of a request for production under Mass. R. Civ. P. 34 

if it has the ability to obtain them by any reasonable means.”  Id. 

 If Entergy does not have actual possession of the documents requested, it can easily ask 

the companies it contracted the work to for the documents. Entergy had a contractual relationship 

with these entities and requiring Entergy to obtain them this way is certainly reasonable.  If 

Entergy is not able to produce the documents, it must “state that it is unable to do so because it 
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does not have access to them through the exercise of any reasonable means,” which Entergy has 

not done in its Response.  See, id.      

Document Requests 8 and 15 

 These two document requests relate to the costs of the project and therefore are addressed 

together.  

 Request 8  All Documents relating or referring to the cost of construction of all 
components of the ISFSI, including invoices, purchase orders, work orders, bills of lading 
for any and all contractors who supplied or will supply the concrete. 

 
Response to Request 8  Entergy objects to this Request on the grounds that it is overly 
broad, unduly burdensome, not relevant, and is not reasonably calculated to lead to the 
discovery of admissible evidence. Specifically, Entergy will not produce documents 
responsive to this Request. 

 
 Request No. 15 All Documents relating, referring to or describing the total cost of the 

ISFSI. 
 
Response to Request 15 Entergy objects to this Request on the grounds that it is vague 
and ambiguous, overly broad, unduly burdensome, not relevant, and is not reasonably 
calculated to lead to the discovery of admissible evidence. Specifically, Entergy objects 
to, and will not produce documents responsive to this Request. 

 

Entergy’s response to both requests relating to costs is essentially the same and it flatly 

refuses to produce documents responsive to the requests.  

Entergy argues that both requests are overly broad.  Neither request is overly broad 

because both are narrowly tailored to the question of whether the project is an “accessory use.”  

An inquiry into the cost of the ISFSI and the concrete pad itself is directly relevant to this inquiry 

and indeed would be a required part of the Court’s fact based inquiry.   Old Colony Planning 

Council, 31 Mass. App. Ct. 46, supra.  Plaintiffs are entitled to documents that relate and refer to 

the construction costs of the components and the total cost of the project, as requested by 8 and 
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15, respectively. As described above in the Request 1 argument, incorporated by reference herein, 

all of the components of the ISFSI are relevant and therefore Plaintiffs are entitled to cost 

documents relating to the entire ISFSI. 

Neither are the requests unduly burdensome as Entergy argues.  The burden on Entergy 

of producing cost documentation is not so great that the Plaintiffs should be denied access to this 

information, which is directly relevant and critical to the factual inquiry as to whether the project 

is an accessory use that is merely “incidental and subordinate to” the principal use. 

 Cost information is directly relevant. As described above, courts look to “the funds 

involved,” Henry, supra, to determine whether a project is an accessory use, and therefore 

Requests 8 and 15 seek information that is directly relevant and reasonably calculated to lead to 

the discovery of admissible evidence.  The question of the funds involved here is also relevant to 

the economic benefit Entergy will derive from use of the dry cask facility. Old Colony Planning 

Council, supra. Without the facility, Pilgrim cannot continue to operate after the next refueling, 

estimated to be 2015, because it has no storage space for the spent nuclear fuel in the wet pool.  

By using the dry cask facility, Entergy can continue to generate operating revenue from 

producing electricity at Pilgrim. 

 Entergy also objects to Request 15 on the grounds that it is vague and ambiguous.  On its 

face, the request is specific because it seeks documents describing the “total cost” of the ISFSI.  

Entergy is a business and it is reasonable to presume that there was a budget developed for the 

ISFSI, a major capital expenditure.  There is nothing vague or ambiguous about this Request. 

Document Request 9 
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Request 9 As built plans for all components of the ISFSI, including the haul path, transfer 
and approach slabs, a concrete retaining wall, a soldier pile wall and a drainage system. 
 
Response to Request 9  Entergy objects to this Request on the grounds that it is overly 
broad, unduly burdensome, not relevant, and is not reasonably calculated to lead to the 
discovery of admissible evidence. Subject to and without waiving its objections, Entergy 
will produce non-privileged documents in its possession, custody, or control responsive to 
this Request. Entergy states that no responsive ‘as built’ plans are within Entergy’s its 
possession, custody, or control beyond those plans responsive to Request No. 1.    
  

Entergy first says it will produce non-privileged documents, but then states there are no 

responsive as built plans within its possession, custody or control, beyond those responsive to 

Request No. 1.  Documents within the possession of Entergy’s contractors are effectively within 

its control and should be produced to the extent they are responsive to this request.  

The Request is not overly broad or unduly burdensome as Entergy claims.  If responsive 

documents are being produced in response to Request 1, there is no burden on Entergy to 

indicate to Plaintiffs that those documents are also responsive to Request 9.  The Request seeks 

relevant information because plans showing the nature, extent, scope and scale of the project are 

directly relevant to the issue of whether the Zoning Permit was properly granted.  The Court 

should order Entergy to produce responsive documents that are in the custody or control of 

Entergy or any contractor or consultant working with Entergy in connection with the ISFSI. 

Documennt Requests 10 and 11 

 These requests are addressed together because Entergy makes similar objections to 

producing construction related documents, and even though Plaintiffs narrowed the requests to 

address Entergy’s objections, it has not provided the documents. 
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Request 10  All documents relating or referring to the “certain preliminary infrastructure 
work [that] was begun in June 2012” as stated in Entergy’s answer to paragraph 47 of the 
Complaint. 
 
Response to Request 10  Entergy objects to this Request on the grounds that it is overly 
broad, unduly burdensome, not relevant, and is not reasonably calculated to lead to the 
discovery of admissible evidence. Specifically, Entergy will not produce documents 
responsive to this Request beyond those plans responsive to Request No. 1. 
 
Request No. 11  All Documents relating or referring to the “pile for the soldier pile 
retaining wall that was constructed on or about August 29, 2012” as referred to in 
Entergy’s answer to the Complaint paragraph 49. 
 
Response to Request No. 11  Entergy objects to this Request on the grounds that it is 
overly broad, unduly burdensome, not relevant, and is not reasonably calculated to lead to 
the discovery of admissible evidence. Specifically, Entergy will not produce documents 
responsive to this Request beyond those plans responsive to Request No. 1. 

 

After a telephone conference on February 7, 2014, pursuant to Rule 7, Plaintiffs agreed to 

narrow Requests 10 and 11 as to identify the types of documents sought. Narrowed Request 10 

states, “Instead of requiring Entergy to produce ‘all Documents’ responsive to this request, we 

are willing to agree to a response that covers all plans, permits, permit applications, invoices, 

bills of lading, drawings, and inspection reports relating or referring to the “certain preliminary 

infrastructure” as stated in Entergy’s answer to  ¶ 47 of the Complaint.”  Exhibit I to Sheehan 

Affidavit.  Narrowed Request 11 states, “Instead of requiring Entergy to produce ‘all Documents’ 

responsive to this request, we are willing to agree to a response that covers all plans, permits, 

permit applications, invoices, bills of lading, drawings, and inspection reports relating or 

referring to the “pile for the soldier pile retaining wall that was constructed on or about August 

29, 2012” as referred to in Entergy’s answer to the Complaint, paragraph 49.” Exhibit I to 

Sheehan Affidavit. 
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In a March 4, 2014 email, Defendant Entergy responded as to narrowed Requests 10 and 

11, stating it “agrees to consider your letter as Plaintiffs’ First Amended Requests for Production 

and agrees to provide written responses by March 14” to Plaintiffs’ Narrowed Request No. 10.  

See, Exhibit E to Sheehan Affidavit.  This response is unacceptable because Entergy has not 

agreed to actually produce the responsive documents, but only to “provide written responses” 

which may contain only more objections.  

 Even though Plaintiffs directly addressed Entergy’s objections that the two Requests 

were ‘overly broad and unduly burdensome” by limiting the types of documents sought, Entergy 

still refuses to provide responsive documents. Although Entergy’s initial responses to Requests 

10 and 11 refer back to Request No. 1, Entergy has not provided those documents, or identified 

which documents responsive to Request No. 1 are also responsive to Request No. 10 or 11.   

 Details about the “preliminary infrastructure” and the soldier pile retaining wall work 

may or may not be described in the Drawings that Entergy claims it will produce in response to 

Request No. 1, and Entergy should be required to produce the documents responsive to Requests 

10 and 11 in order to ensure that Plaintiffs obtain the documents they seek.   

 Request 10 seeks documents that are directly relevant to and reasonably calculated to 

lead to the discovery of admissible evidence.  The nature, extent, and cost of the “preliminary 

infrastructure” and the soldier pile retaining wall work done prior to and in preparation for the 

concrete pad and ISFSI is directly relevant to the question of accessory use. See, e.g., Henry at 

846 (Consideration of “the amount of gravel to be removed, the duration of the excavation, and 

the monies to be realized from the excavation” is part of the court’s inquiry in interpreting 

accessory use provisions in local zoning laws.) According to Drawings C1916, SH 19, 20, 21, 22 
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and 23 that the Plaintiffs’ have viewed at the Office of Inspectional Services, the retaining wall is 

adjacent to the concrete pad and appears to be a necessary part of the site preparation for the pad, 

and therefore directly relevant. See also argument above as to Request 1, incorporated by 

reference herein. 

The Court should order Entergy to produce the documents responsive to narrowed 

Requests 10 and 11, and a privilege log, no later than March 21, 2014. 

Document Request 12 

 This request seeks a specific document that Entergy has not yet produced to the best of 

Plaintiffs’ knowledge. 

Request 12  The topographic survey prepared by Donohoe & Parkhurst Inc (“Site Plan” 
Drawing No. C-2 for Benchmark Information”) for the Pilgrim ISFSI that was submitted 
to the Town. 
 
Response to Request No. 12  Subject to and without waiving its general objections, 
Entergy will produce non- privileged documents in its possession, custody, or control 
responsive to this Request. 
 

 Although Entergy stated that it would produce non-privileged  responsive documents, 

Plaintiffs have not located the survey sought by the request in the documents produced on 

February 21, 2014.  By a March 5, 2014 email, Plaintiffs asked Entergy to identify it by bates 

number in the production, but to date Entergy has not provided the specific bates numbers.  

Sheehan Affidavit ¶s 18 and Exhibit J.  Additionally, Entergy has not produced a privilege log, if 

applicable, for this Request nor indicated whether privileged documents have been withheld. 

Document Request 13 
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This request seeks documents relating to the ISFSI, and even though Plaintiffs’ narrowed 

the request to address Entergy’s objections, it has not provided documents responsive to even the 

narrowed request.  

Request 13 All Documents relating or referring in any way to the ISFSI, including the 
concrete pad, the haul path, transfer and approach slabs, a concrete retaining wall, a 
soldier pile wall and a drainage system. 
 
Response Request 13  Entergy objects to this Request on the grounds that it is overly 
broad, unduly burdensome, not relevant, and is not reasonably calculated to lead to the 
discovery of admissible evidence. Specifically, Entergy objects to, and will not produce 
documents responsive to this Request beyond those Documents relating to the Zoning 
Permit Application, which it will produce. 
 

After a telephone conference on February 7, 2014, pursuant to Rule 7, Plaintiffs agreed to narrow 

Request No. 13 as to the dates and types of documents, stating:  “Instead of requiring Entergy to 

produce “all Documents” we are willing to agree to a response that covers the period from 

January 1, 2011 to the present, and covers all plans, drawings, inspection reports, invoices, bills 

of lading, internal Entergy memoranda, correspondence, correspondence with local, state and 

federal officials, relating or referring in any way to the ISFSI, including the concrete pad, the 

haul path, transfer and approach slabs, a concrete retaining wall, a soldier pile wall and a 

drainage system.” Exhibit I to Sheehan Affidavit. 

In a March 4, 2014 email, Defendant Entergy responded as to narrowed Request 13 

stating it “agrees to consider your letter as Plaintiffs’ First Amended Requests for Production and 

agrees to provide written responses by March 14.” Exhibit E to Sheehan Affidavit.  

 Even though Plaintiffs’ addressed Entergy’s objection that the Request is overly broad 

and unduly burdensome (which it is not) by limiting the time frame and the types of documents, 

Entergy has not produced any documents and in its March 4 response says only that it will 
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“provide a written response by March 14” but does not agree to produce any actual documents. 

Sheehan Affidavit ¶ 20; Exhibit K. 

Plaintiffs’ recognize that there maybe overlap with other requests seeking similar 

documents.  Entergy may produce documents that are responsive to more than one request.   

 Entergy objects to Request 13 on the grounds that the request is not relevant and not 

reasonably calculated to lead to the discovery of admissible evidence.  This objection is meritless, 

because, as described above, documents such as plans, drawings, and inspection reports are 

relevant to the scope and scale of the project.  Invoices and bills of lading are relevant to costs 

and “the funds involved.”  Entergy’s memoranda and correspondence relating to the ISFSI is 

directly relevant to the scale, scope, and use of the project.   

 Entergy also says it will produce only documents relating to the Zoning Permit 

Application.  As noted above, the Zoning Permit Application consists of one page, with five 

plans that have not been produced yet.  By stating that it will only produce documents relating to 

the Zoning Permit Application, Entergy is effectively refusing to produce documents responsive 

to No. 13 and relevant to the issues in the case.   The argument above on Request 1 seeking 

discovery beyond the Zoning Permit Application and for all component parts of the ISFSI is 

incorporated by reference herein. 

 Entergy has not produced a privilege log, if applicable, for this Request nor indicated 

whether privileged documents have been withheld. The Court should order Entergy to produce 

the documents responsive to narrowed Requests 13, and a privilege log, no later than March 21, 

2014. 

 Document Request 14 
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This request seeks documents relating to the project, and even though Plaintiffs’ 

narrowed the requests to address Entergy’s objections, it has not provided the documents. 

Plaintiffs’ Request 14  All Documents describing, relating, or referring to the area 
covered by the ISFSI. 
 
Response to Request 14  Entergy objects to this Request on the grounds that it is vague 
and ambiguous, overly broad, unduly burdensome, not relevant, and is not reasonably 
calculated to lead to the discovery of admissible evidence. Specifically, Entergy objects 
to, and will not produce documents responsive to this Request beyond those Documents 
relating to the Zoning Permit Application, which it will produce. 
 
After a telephone conference on February 7, 2014, pursuant to Rule 7, Plaintiffs agreed to 

narrow Request No. 14 as follows:  “Plaintiffs are willing to agree that this Request covers all 

site plans, drawings, and inspection reports, describing, relating, or referring to the physical area 

covered by the ISFSI, that have not otherwise been produced.”  (emphasis supplied) Exhibit I to 

Sheehan Affidavit.  In a March 4, 2014 email, Defendant Entergy responded as to narrowed 

Request 14 stating it “agrees to consider your letter as Plaintiffs’ First Amended Requests for 

Production and agrees to provide written responses by March 14.” Exhibit E to Sheehan 

Affidavit.  

Even though Plaintiffs addressed Entergy’s objection that the Request is vague and 

ambiguous by clarifying that the “area” covered by the ISFSI is the “physical” area, Entergy has 

not produced any documents and in its March 4 response says only that it will “provide a written 

response by March 14” but does not agree to produce any actual documents. Id. 

 Entergy’s objection that the request is overly broad and unduly burdensome is meritless 

because there can be no doubt that Entergy has readily available documents that show the 

physical area covered by the ISFSI, such as maps and drawings.  Here again, documents that are 
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responsive to multiple requests could be provided by Entergy so long as they are identified by 

bates number with regard to each request.  

 Entergy also refuses to produce documents beyond those relating to the Zoning Permit 

Application for the concrete pad.  The argument above on Request 1 seeking discovery beyond 

the Zoning Permit Application and for all component parts of the ISFSI is incorporated by 

reference herein. The Court should order Entergy to produce the documents responsive to 

narrowed Requests 14, and a privilege log, no later than March 21, 2014. 

Document Requests 16 and 17 

Requests 16 and 17 seek documents relating to both the Zoning Permit Application and 

the Permit itself, and Defendant Entergy states it will produce non-privileged documents but it 

has not identified whether or not documents have been withheld on privilege grounds, and if so, 

it has not provided a privilege log. 

Request No. 16 All Entergy Documents relating to the Zoning Permit Application. 
 
Response to Request 16 Subject to and without waiving its general objections, Entergy 
will produce non- privileged documents in its possession, custody, or control responsive to 
this request. 
 
Request 17 All Entergy documents relating to the Zoning Permit. 
 
Response to Request 17 Subject to and without waiving its general objections, Entergy 
will produce non- privileged documents in its possession, custody, or control responsive to 
this request. 
 
Entergy should be compelled to state whether any privileged documents have been 

withheld and if so provide a privilege log. 

   
Document Requests 18, 19 and 20 
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These requests are addressed to together because they are similar and Plaintiffs have 

narrowed these requests as to timeframe and limited it to the ISFSI to address Entergy’s 

objection that these are overly broad and unduly burdensome. Despite this narrowing, Entergy 

has not produced any documents only “agrees to provide written responses by March 14,” but 

does not agree to produce any actual documents. Sheehan Affidavit Exhibit E. 

Request No. 18 All Documents constituting, including, or referring or relating to, any 
Communication between Town Counsel and any counsel for Entergy. 
 
Response to Request No. 18 Entergy objects to this Request on the grounds that it is 
overly broad, unduly burdensome, not relevant, and is not reasonably calculated to lead to 
the discovery of admissible evidence. Specifically, Entergy objects to, and will not 
produce documents responsive to this Request. 

 
 After a telephone conference on February 7, 2014, pursuant to Rule 7, Plaintiffs agreed to 

narrow Request No. 18 as follows:  “Plaintiffs are willing to agree that this Request covers the 

period from January 1, 2011 to the present, and all documents constituting, including, or 

referring or relating to, any Communication between Town Counsel and any counsel for Entergy 

with regard to the ISFSI and any proceedings before the Zoning Board of Appeals.” Exhibit I to 

Sheehan Affidavit.  In a March 4, 2014 email, Defendant Entergy agreed to provide by March 14, 

2014, written responses to Plaintiffs’ Narrowed Request No. 18 but not the actual documents.  

Exhibit E to Sheehan Affidavit. 

Request 19 All Documents constituting, including, or referring or relating to 
Communication between the Town and any Entergy, including any counsel for Entergy. 
 
Response to Request No. 19  Entergy objects to this Request on the grounds that it is 
vague and ambiguous, overly broad, unduly burdensome, not relevant, and is not 
reasonably calculated to lead to the discovery of admissible evidence. Specifically, 
Entergy objects to, and will not produce documents responsive to this Request. 
 
After a telephone conference on February 7, 2014, pursuant to Rule 7, Plaintiffs agreed to 

narrow Request No. 19 as follows:  “Plaintiffs are willing to agree that this Request covers the 
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period from January 1, 2011 to the present, and all Documents constituting, including, or 

referring or relating to Communication between the Town and any Entergy, including any 

counsel for Entergy, with regard to the ISFSI and any proceedings before the Zoning Board of 

Appeals. Exhibit I to Sheehan Affidavit.  In a March 4, 2014 email, Defendant Entergy agreed to 

provide by March 14, 2014, written responses to Plaintiffs’ Narrowed Request No. 18 but not the 

actual documents.  Exhibit E to Sheehan Affidavit. 

Request 20 All Documents constituting, including, or referring or relating to any 
Communication from the Town, including Town Counsel. 
 
Response to Request 20 Entergy objects to this Request on the grounds that it is overly 
broad, unduly burdensome, not relevant, and is not reasonably calculated to lead to the 
discovery of admissible evidence. Specifically, Entergy objects to, and will not produce 
documents responsive to this Request. 
 

After a telephone conference on February 7, 2014, pursuant to Rule 7, Plaintiffs agreed to narrow 

Request No. 20 as to timeframe and type of documents, stating:  “Plaintiffs are willing to agree 

that this Request covers the period from January 1, 2011, and all Documents constituting, 

including, or referring or relating to any Communication from the Town, including Town 

Counsel, with regard to the ISFSI and proceedings before the Zoning Board of Appeals.” Exhibit 

I to Sheehan Affidavit. 

In a March 4, 2014 email, Defendant Entergy responded as to narrowed Request 14 

stating it “agrees to consider your letter as Plaintiffs’ First Amended Requests for Production and 

agrees to provide written responses by March 14.” Exhibit E to Sheehan Affidavit.   

 These three Requests are relevant to whether the Board decision has a “reasonable basis” 

or is arbitrary and capricious.  The Board’s decision may be overturned if it is unreasonable, 

whimsical, capricious or arbitrary.  See, e.g. Old Colony, supra at 49; Drummey v. Town of 
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Falmouth Zoning Board of Appeals, 31 Mass.L. Rep. 250 (2013). The complaint contains 

numerous allegations directed at the unreasonable, arbitrary, and capricious nature of the Board’s 

decision.  See, e.g., Complaint ¶¶ 66-83.  This includes relying on two legal opinions from Town 

counsel that contain errors of fact and law.  Emails obtained from the Town between Entergy 

counsel and Town Counsel show that Entergy drafted the Board decision, which also contains 

numerous errors of fact and law.  

The requests have been narrowed and are not overbroad or unduly burdensome as 

Entergy contends. The Court should enter an order that Entergy provide documents responsive to 

the requests. 

 
V.  CONCLUSION 

 
 
 Plaintiffs have made exhaustive efforts to conduct timely, efficient, and properly tailored 

discovery requests.  Entergy and the Municipal Defendants have delayed their responses.  The 

discovery deadline closes on April 30, 2013, making time of the essence. 

For the reasons stated here, the Court should grant Plaintiffs’ motions to compel answers 

by Entergy and the Municipal Defendants to Interrogatories 2 and 3 and to compel Entergy to 

provide further answers to Plaintiffs’ document requests. 

 

Dated: March 7, 2014       
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By their attorneys, 

_______________________ 

Margaret E. Sheehan, Esq. 
BBO# 456915 
58C Main Street 
Plymouth, MA 02350 
Tel. 508 259 9154 

_______________________ 

Genevieve Byrne, Esq. 
BBO# 682315 
11 Becket Street, #3 
Salem, MA 01970  

 ______________________ 

Anne Bingham, Esq. 
BBO #544692 
78A Cedar Street 
Sharon, MA 02067 
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