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COMMONWEALTH OF MASSACHUSETTS 
  
PLYMOUTH, SS                                                                               LAND COURT                                                                                                        
                   DEPARTMENT OF 
                                                                                                           THE TRIAL COURT 
 
                                                                                                                      
         CIVIL ACTION NO.   
                    13 MISC 479028-RBF 
 
_  ________________________________________ 
CHRISTINE A. BOSTEK, et al.                              ) 
                  )    

)  
                                                         Plaintiffs            )      
       )     
   v.                                             ) 
                                                                            ) 
ENTERGY NUCLEAR GENERATION               ) 
COMPANY, et al.                                      ) 
                                                   )                                            
 _____________________________ Defendants_  _)   
 

PLAINTIFFS’ CONSOLIDATED BRIEF IN SUPPORT OF MOTION TO COMPEL: 
 

(1) ENTERGY TO PRODUCE REQUESTED DOCUMENTS; AND 
(2) ENTERGY TO FURTHER ANSWER INTERROGATORIES  

 
I. INTRODUCTION 

 
 This is the brief of Plaintiffs Christine Bostek, et al. (“Plaintiffs”) in support of their 

motion to compel Defendant Entergy Nuclear Generation Company (“Entergy”) to produce 

documents requested in Plaintiffs’ June 10, 2014 Second Request for Production of Documents 

(“Second RFP”), and to provide the answers to which Plaintiffs are entitled to their Third Set of 

Interrogatories served on Entergy on May 16, 2014 (“Third Interrogatories”). 

 Much of the discovery Plaintiffs seek, and have sought for months1, is directed to (1) 

                                                
1 In fact, it has now been more than a year since Plaintiffs sent Entergy, on January 16, 2014, the 
First Requests for Production (“First RFP”) in this case, which sought some of the same 
information Plaintiffs seek here.  Indeed, some of the documents Entergy produced within the 
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whether Pilgrim’s Independent Spent Fuel Storage Installation (“ISFSI”) and Entergy’s planned 

storage of spent nuclear fuel in it meet the Plymouth Bylaw definition of an “accessory use,” e.g, 

that the proposed structure and use are “of “minor significance” (Harvard v. Maxant, 360 Mass. 

432, 438 (1971)), or only a “minor concomitant” activity (Old Colony Council v. Zoning Board 

of Appeals of Plymouth, 31 Mass. App. Ct. 46, 48, n.2 (1991)); and (2) whether Pilgrim’s 

original 1967 Special Permit allows long-term storage of spent nuclear fuel outside of the reactor 

building in dry casks. 

 Both of these factual inquiries bear directly on whether the ISFSI is, as Entergy claims, 

an accessory use under Plymouth’s Bylaw.  Both will be central issues at trial if this Court 

should deny Plaintiffs’ pending motions for partial summary judgment.2 

 Nonetheless, Entergy refuses to produce, among others, (i) documents within the custody 

and control of Defendant’s agent, Entergy Nuclear Operations (“ENO”), and other entities 

owned or controlled by Defendant’s parent company, Entergy Corporation (“Entergy Corp.”), to 

which Defendant admits it has access, that show the costs or duration of dry cask storage at 

similarly situated nuclear reactors; and (ii) documents (in Defendant’s possession) prepared by 

Defendant’s predecessor at Pilgrim, Boston Edison, at the time Boston Edison sought the 1967 

special permit for Pilgrim.  There is no dispute that Entergy is in actual possession of the 

requested documents or has reasonable access to them through their affiliated companies.  The 

                                                                                                                                                       
last two weeks clearly existed and were responsive to Plaintiffs’ earlier discovery requests 
(which were also the subject of motions practice before this Court).  
2 Should the Court grant Plaintiffs’ pending motions for summary judgment that the Zoning 
Bylaw does not allow the ISFSI project as of right as an accessory use, but rather requires a 
special permit under Bylaw § 205-51, it will be unnecessary for the Court to decide whether the 
project is in fact an accessory use within the definition of the Bylaw, § 205-3.  If the Court rules 
in Plaintiffs’ favor on the motions for summary judgment and remands the case to the Plymouth 
Zoning Board of Appeals for further proceedings under the special permit provisions of the 
Bylaw, Plaintiffs would not need the discovery sought by this motion. 
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few documents that it has produced are plainly only a small subset of those that should be 

produced. 

 In responding to the Third Interrogatories asking it to “state all facts and identify all 

documents” supporting any of its contentions, Entergy apparently has produced only those very 

few documents that it already has “determined … it will rely on at trial.”3  This answer is not 

fully responsive to the interrogatories.  Entergy cannot simply ignore the actual interrogatory and 

answer a different question it wants to answer. 

 These delay tactics have prejudiced and continue to prejudice Plaintiffs’ ability to 

effectively litigate this case.  Absent this Court’s intervention, Plaintiffs will not obtain from 

Entergy discovery to which they are plainly entitled. 

 As shown below, Plaintiffs are entitled to the discovery sought by their document 

requests and interrogatories.  Indeed, in its March 17, 2014 order after the hearing on Plaintiffs’ 

first discovery motion to compel, this Court ordered: “Defendant Entergy to produce documents 

relating to casks.” Entergy has effectively ignored the Court’s order.  It also has failed to provide 

complete and meaningful responses to Plaintiffs’ follow-up discovery requests that specifically 

focus on the costs and duration issues related to dry casks, as well as the scope of the 1967 

Special Permit. 

 Accordingly, Plaintiffs now must again ask for the Court’s assistance; and respectfully 

request this Court grant Plaintiffs’ motion and order the discovery set forth in Plaintiffs’ 

proposed order. 

                                                
3  Plaintiffs find it very difficult to believe that, at trial, Entergy will rely only on the few 
documents that it has produced.  Plaintiffs will, however, move to exclude any documents that 
have not been produced by the close of discovery, together with any testimony based on or 
concerning such un-produced documents.  
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II.  DISCOVERY BACKGROUND4 
 
 Plaintiffs’ Third Interrogatories and Second RFPs were served on Entergy more than 

seven months ago, on May 16 and June 10, 2014 respectively.  See Exhibit 1 (Second Affidavit 

of Margaret Sheehan (Sheehan Aff.)), at ¶¶ 7-8.  This Court stayed discovery pending its 

decision on Defendants’ Motion to Dismiss for lack of standing, but that stay ended more than 

five months ago when this Court denied Entergy’s Motion as to 11 Plaintiffs.   

 Ultimately, the parties agreed to exchange outstanding discovery on December 8, 2014.  

Ex. 1 (Sheehan Aff.), ¶ 10.  When Entergy produced documents in response to Plaintiff’s Second 

RFPs, it was quickly apparent to Plaintiffs that Entergy again had taken an impermissibly narrow 

view of its discovery obligations.  On December 10, 2014, Plaintiffs’ counsel requested a 

conferral with Entergy’s counsel pursuant to Land Court Rule 7.  Id., ¶ 11.   Rule 7 conferral 

calls occurred on December 17 (the first day Entergy counsel was available) and on December 

18.  Id., ¶ 12.  Between then and early January, the parties’ counsel exchanged emails regarding 

certain discovery issues raised by Entergy’s responses and during the calls.  Id. 

 Subsequent to the conferral calls and email exchanges, Entergy recognized that its 

December 8th Production was deficient, and on January 9 and 12, 2015, Entergy provided 

further responses. Id., ¶¶ 13-14.  Those responses did not address the majority of the deficiencies 

that Plaintiffs’ counsel identified in the conferral calls and subsequent correspondence. In a 

January 14, 2015 letter, Plaintiffs’ counsel set forth its disputes with Entergy’s latest discovery 

production and informed Entergy it would have to file a motion to compel if Entergy did not 

remedy the identified issues.  Id., ¶ 17.  In a January 21st email, Plaintiffs’ counsel clarified its 

offer to narrow certain of the Second RFPs (RFP Nos. 5, 7-11, 15-17, 19) to only ISFSI cost and 

                                                
4 This Court is familiar with the factual and procedural background of this case so Plaintiffs do 
not repeat it here.  See generally August 14, 2014 Court Order Re: Summary Judgment, at 6-11. 
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duration information.  Id., ¶ 18.  On January 23rd, Entergy counsel sent Plaintiffs a letter that, 

with a few minor exceptions, confirmed their previous positions and did not contain any further 

responses to Plaintiffs’ discovery requests, nor did it respond to Plaintiffs’ offer to narrow certain 

RFPs.  Id., ¶ 19.  Accordingly, Plaintiffs bring this Motion to Compel. 

 As said supra at pp. 1-2, much of the discovery that Plaintiffs seek, and have sought for 

months, is directed to whether the ISFSI meets the Plymouth Bylaw definition of an “accessory 

use.” In responding to Plaintiffs’ Interrogatory No. 6, Entergy explicitly articulated its position 

that “that storage of spent nuclear fuel rods on the concrete pad is permitted by the 1967 Special 

Permit either as an accessory use to the principal use allowed by that Permit, or as part of the 

principal use itself.”  See Appendix A (Plaintiffs’ Third Interrogatories and Defendant Entergy 

Nuclear Generation Co.’s Objections and Responses, at p. 3-4 (of Entergy’s Responses)).  

Plaintiffs are plainly entitled to documents and interrogatory answers directed to that issue. 

III. LEGAL BACKGROUND 
 

 The Massachusetts Rules of Civil Procedure related to discovery “embod[y] a policy in 

favor of liberal discovery of all information, not privileged, that is relevant to a claim or defense 

of any party in the case.”  Cadrin v. Trans Spec. Truck Service, Inc., 2003 WL 22903858, 1, at 

*2 (Mass. Super. 2003); see also Mass. R. Civ. P. 26(b)(1).  The Massachusetts Supreme Judicial 

Court has stated that “absent compelling reasons to the contrary,” the definition of relevancy set 

forth in Hickman v. Taylor, 329 U.S. 495, 501 (1947), controls.  Cronin v. Strayer, 392 Mass. 

525, 534, 467 N.E. 2d 143 (1984).  “Relevancy is defined liberally to encompass any matter that 

bears on, or that reasonably could lead to other matter [sic] that could bear on, any issue that is or 

may be in the case.”  Rodriguez v. Alvelo, 2009 Mass. App. Div. 145, 2009 WL 2438328, 1, at 
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*4 (Mass. App. Div. 2009) (quoting Cronin, 392 Mass. at 534); see also Cadrin, 2003 WL 

22903858, at *2 (citing Hickman, 329 U.S. at 501). 

 In short, Massachusetts law is clear that “[d]iscovery should ordinarily be allowed under 

a concept of relevancy unless it is clear that the information sought can have no possible bearing 

upon the subject matter of the action.”  Rodriguez, 2009 WL 2438328, at *4. (emphasis added).  

Broad discovery is critical to the efficient progression of litigation.  See Urrea v. New England 

Tea and Coffee Co., 2000 WL 33674441, 1, at *3 (Mass. Super. 2000) (“Mutual knowledge of 

all the relevant facts gathered by both parties is essential to proper litigation.”) (citing Atlas 

Truck Corp. v. Donabed, 47 Mass. App. Ct. 221 (1999)).  Accordingly, “[d]iscovery is not 

limited to issues raised by the pleadings, nor to the merits of the case, for discovery itself helps to 

define and clarify these disputed issues.”  Id. (citing Cronin, 392 Mass. at 534); see also 

Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351 98 S.Ct. 2380, 2389 (1978). 

 When a party fails to respond adequately to a request for production of documents 

pursuant to Rule 34, the party seeking discovery may move for an order compelling production 

of the documents.  See Mass. R. Civ. P. 37(a)(2).  Plaintiffs do so here.  Entergy has, and here 

cannot satisfy, “the burden of establishing that the information or material sought is not relevant 

or that its production would be unduly burdensome.”  Cadrin, 2003 WL 22903858, at *2 (citing 

St. Paul Reinsurance Co., Ltd. v. Commercial Financial Corp., 198 F.R.D. 508, 511 (2000)).   

As for answers to interrogatories, Mass. R. Civ. P. 33(a)(1) is explicit—a party upon 

whom an interrogatory is served “shall furnish such information as is available to the party.”  

Entergy has not done so. 
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IV. ARGUMENT 
      

A.  ENTERGY HAS FAILED TO ADEQUATELY RESPOND TO PLAINTIFFS’ 
SECOND REQUESTS FOR PRODUCTION OF DOCUMENTS 

 
 On June 10, 2014, Plaintiffs served Entergy with the Second RFP, which contained 24 

requests, primarily aimed at obtaining information regarding (1) the cost, duration and scope of 

the ISFSI; and (2) the scope of Pilgrim’s 1967 Special Permit. Plaintiffs’ Second RFP together 

with Entergy’s responses are set forth in Appendix B. Entergy has set forth two principal 

objections that appear repeatedly throughout Entergy’s responses: 

i. Entergy has responded to Plaintiffs’ Second RFP “solely on behalf 

of Entergy Nuclear Generation Co.,” despite (1) the Second RFP’s instructions defining 

“Entergy” to include Entergy Corporation (Entergy Corp.), its subsidiaries, including 

Defendant Entergy and Entergy Nuclear Operations, Inc. (“ENO”) and Pilgrim’s 

predecessor, Boston Edison; and (2) the fact that all of the corporate entities from which 

Plaintiffs sought documents and other information are closely interrelated and that each says 

that it owns and/or operates the relevant nuclear power station; and (3) that one of these 

entities, Entergy Nuclear Operations, Inc., operates Pilgrim as Defendant’s agent.  

Defendant’s position that it need produce only its own documents applies to all RFPs.5 

ii. Entergy objects to producing and has not produced documents 

related to costs and duration of dry cask storage at any nuclear power station other than 

Pilgrim, even though there are at least six other nuclear plants owned or operated by 
                                                
5 Defendant says that information about the costs and duration of spent fuel storage at any 
Entergy nuclear power station other than Pilgrim is “wholly irrelevant.”  In the interest of 
obtaining the discovery to which they are entitled without additional unreasonable delay, 
Plaintiffs are willing to limit its definition of “Entergy” to all corporations and entities directly or 
indirectly controlled by Entergy Corporation that at any time directly or indirectly owned or 
operated any of the Pilgrim, Vermont Yankee, Fitzpatrick, or Indian Point nuclear power 
stations. 



 
 

 8 

Entergy’s parent (Entergy Corp.) or agent (ENO) that are now operating ISFSI’s, including 

ENO’s Vermont Yankee Nuclear Power Station (“Vermont Yankee”), claiming that such 

documents are “wholly irrelevant to this litigation.”  This objection applies to Entergy’s 

responses to Second RFP Nos. 5, 12, 15, 16, 17, and 19.6 

 Plaintiffs first will address these two principle objections rather than repeating the same 

argument in responding to each specific RFP as to which the objections were made.  To the 

extent Entergy’s responses to specific RFPs contain additional deficiencies, Plaintiffs address 

those deficiencies below in discussing the specific RFPs.  Where Plaintiffs’ RFPs and/or 

Entergy’s Responses overlap or are closely related, Plaintiffs’ have grouped the RFPs and 

consolidated their arguments for the Court’s convenience. 

 1. Entergy Must Produce Responsive Documents of its Corporate Affiliates 
 
 In their Instructions to the Second RFP, Plaintiffs defined “Entergy” as:  
 

Entergy Corporation, together with any corporation or other entity directly or 
indirectly owned or controlled by Entergy Corporation, including Entergy Nuclear 
Generation Company and Entergy Nuclear Operations, Inc., including their 
predecessors and successors, and their present and former officers, directors, 
employees, agents, representatives, consultants, attorneys, and accountants, and 
others acting or purporting to act on their behalf.… 
   

See Appendix B, at 2.  Plaintiffs did so for a number of reasons: 

a. Although Entergy’s corporate structure is complicated, it is clear that the parent, Entergy 

Corp., through its subsidiaries (some, if not all of which, are wholly owned (see Ex. 7b)), 

owns and operates at least 11 nuclear power stations.  See Ex. 6b. 

b. One intermediate subsidiary, Entergy Nuclear, says that it “owns, operates, supports, and 

provides management services to a national fleet of 11 reactors” and that it “also owns 

                                                
6 As described further below, Entergy also objected to Plaintiffs’ Interrogatories 11, 12, 14, and 
15 on this basis. 
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Vermont Yankee.”  See Ex. 6b.  These eleven reactors include those at Pilgrim, 

Fitzpatrick, Indian Point (two reactors), Palisades, Arkansas Nuclear One, Grand Gulf, 

River Bend and Waterford.  See id.  

c. An apparent subsidiary of Entergy Nuclear, Entergy Wholesale Commodities, says that it 

“owns and operates six nuclear power units located in the northern United States.”  Ex. 

6d.  A map on its website shows that these six include those at Pilgrim, Fitzpatrick, 

Vermont Yankee and Indian Point.  See id. 

d. Agreements between at least Entergy Nuclear Operations, and the direct owners of 

Vermont Yankee, Pilgrim and Fitzpatrick nuclear power stations say that all of these are 

wholly owned indirect subsidiaries of Entergy Corporation (see Ex. 7b).  The U.S. 

Nuclear Regulatory Commission website says that Entergy Nuclear Operations, Inc. is 

the Operator of Pilgrim, Indian Point 2, Indian Point 3, Fitzpatrick and Vermont Yankee. 

See Ex. 9a-f.   

e. Defendant’s answer to Plaintiffs’ complaint “admits that it and an affiliate own and 

operate Pilgrim.” See Ex. 8a, ¶ 23.  That “affiliate” is Entergy Nuclear Operations, Inc.  

Agreements between the owners of at least each of Pilgrim, Vermont Yankee, and 

Fitzpatrick provide that Entergy Nuclear Operations operates these nuclear power stations 

as the agent of their respective owners.  See Exs. 7b, 8 and 9. 

f. Pilgrim’s renewed license says that Pilgrim is “owned by Entergy Nuclear and operated 

by ENO [Entergy Nuclear Operations].” See Ex. 8b. 

g. At least eight of the nuclear power stations operated by Entergy Nuclear Operations (not 

including Pilgrim) have constructed and are using ISFSIs.  See Ex. 9a-f.  These include 

those at Vermont Yankee, Indian Point, and Fitzpatrick.  See id.   
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 It seem clear that at least Entergy Corporation, Entergy Nuclear, Entergy Wholesale 

Commodities, and Entergy Nuclear Operations, Inc. likely possess responsive documents to 

which Defendant Entergy Nuclear Generation Co. has reasonable access.  

 Nonetheless, Defendant chose ignore Plaintiffs’ instructions, and recently confirmed that 

it limited its entire production solely to its own documents. See Ex. 1 (Sheehan Aff.), ¶ 13, Att. 

3, at 1. 

 The Massachusetts Supreme Judicial Court has made very clear that Plaintiffs are entitled 

to the documents that Entergy has withheld.  Discovery is required when, as here, Plaintiffs have 

shown “that the information sought is in the possession or custody of a wholly owning parent . . . 

or wholly owned . . . subsidiary corporation, or of a corporation affiliated through such a parent 

or subsidiary” to establish “sufficient control for purposes of requiring discovery.” Strom v. Am. 

Honda Motor Co., 423 Mass. 330, 342 (1996).  The Supreme Judicial Court, following the clear 

trend in federal cases, explicitly rejected “‘legal right to control’ as the test for determining 

whether [Defendant] may be made responsible for producing materials not in its ‘actual 

possession [or] custody.’” Id. at 341.   The Supreme Judicial Court made clear in Strom, 

Defendant Entergy must produce responsive documents that are “in the possession of related 

corporations,” (id. at 343) such as Entergy Nuclear Operations, Inc.  Such a standard prevents 

companies from sharing information “[w]hen it suits their purposes” but throwing up “serious 

and perhaps impenetrable barriers to effective discovery” when adverse parties seek the same 

information in discovery.  Id. (noting “[t]hat is not what [Rule 34] contemplates”).  

 Further, Defendant’s counsel’s January 9, 2015 letter effectively admits that Defendant 

has access, and the ability to obtain, at least Entergy Nuclear Operations, Inc.’s documents.  In 

that letter, Defendant’s counsel stated, “the documents produced and information provided by 
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Entergy in response to Plaintiffs’ Requests is also reflective of the responsive documents and 

information in the possession, custody, or control of the other corporate entities identified in the 

‘Instructions’ section of Plaintiffs’ Requests.”  See Ex. 1 (Sheehan Aff.), Att. 13, at 1.  

Defendant’s counsel could not have said that Defendant’s documents were “reflective” of those 

of “the other corporate entities identified in the ‘Instructions’ section of Plaintiffs’ Requests” 

without access to those other documents and, in fact, without actually reviewing them.7    

 Beyond Defendant’s admission, it is clear that the documents sought are both (1) in 

possession of Defendant’s agent, Entergy Nuclear Operations and/or other Entergy corporate 

affiliates, and (2) that Defendant Entergy Nuclear Generation Co. has the ability to obtain them. 

 In short, Entergy knows that the requested documents exist, has access to them, and 

knows what information they contain. Given the clear and admitted facts, and the controlling 

case law supporting Plaintiffs’ position, Entergy has no basis for refusing to produce these 

responsive documents.8 

 2. Documents Related to Costs and Duration of ISFSIs at other Entergy   
  Nuclear Facilities, Including Vermont Yankee, Are Relevant to Costs and  
  Duration of the ISFSI at Pilgrim. 
 

                                                
7 Entergy apparently is making subjective judgments about what documents, which it has 
produced, are or are not “reflective of” certain other documents, which it has not produced.  
Plaintiffs are entitled to make those types of determinations for themselves after reviewing all of 
the responsive documents. 
8  Even though Plaintiffs are legally entitled to relevant documents of all Entergy entities that 
have constructed, or are constructing, ISFSIs, they recognize that it may be a greater burden for 
Defendant to produce documents of entities other than those of Defendant’s agent Entergy 
Nuclear Operations, Inc.  Accordingly, Plaintiff would agree to limit these requests and 
interrogatories to exclude cost and duration information relating to ISFSIs of Entergy nuclear 
power stations that Entergy Nuclear Operations does not operate as agent for their respective 
owners. 
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 Plaintiffs have sought discovery related to costs and duration of spent nuclear fuel storage 

at other nuclear power stations owned and/or operated by Defendant’s agent, Entergy Nuclear 

Operations, Inc., including Vermont Yankee.  See RFP Nos. 5, 12, 15-17, 19, Interrogatory Nos. 

11, 12, 14, 15; see also Declaration of Arnold Gunderson (attached hereto as Exhibit 2) 

(Gunderson Dec.), ¶¶ 5, 9.  The reason for seeking this information is simple:  the costs and 

duration information from other similarly situated Entergy Corp. commercial nuclear reactors, at 

least six of which have already constructed and begun to use their ISFSI’s (see Ex. 2, ¶ 10), will 

inform and provide a basis for costs of and duration of spent fuel in the ISFSI at Pilgrim.  In 

other words, it “bears on” one of the central factual issues in this case—whether the ISFSI is an 

accessory use. 

 Defendant claims such information from Vermont Yankee and other Entergy nuclear 

reactors is “wholly irrelevant to this litigation.”  See, e.g., Appendix B, at p. 10 of Entergy’s 

Supp. Resp. to RFP No. 12.  Indeed, Entergy has gone so far as to redact information relating to 

these plants from some of the few documents that it has actually produced. 

 Entergy’s “wholly irrelevant” claim fails because, as Plaintiffs’ expert Mr. Gunderson 

explains, while the ISFSI costs for any particular nuclear plant may vary somewhat depending on 

certain factors, the number of similarities between Pilgrim and Vermont Yankee, for example, 

make costs and duration comparisons entirely appropriate.  See generally Ex. 2 (Gunderson 

Dec.).  Indeed, this could not be clearer from Exhibit 3.9  The same is true for the costs and 

                                                
9 Out of an abundance of caution, Plaintiffs are withholding Exhibit 3 at this time while it 
continues to confer with Defendant Entergy regarding Entergy’s “Confidential” designation of 
that document, and other withheld exhibits, pursuant to the parties’ Protective Order.  For now, 
Plaintiffs have inserted placeholder exhibits that identify the bates numbers of the documents so 
Defendant Entergy can identify them.  Plaintiffs do not concede that these Exhibits contains any 
confidential trade secrets that warrant its production pursuant to the parties’ agreed upon 
protective order. In fact, Exhibit 3 is an excellent example of Entergy’s blanket and 
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duration of storage of spent nuclear fuel at Yankee Atomic and Pilgrim, to say nothing of, all of 

the other Entergy plants that now use ISFSIs.  At a minimum, it cannot be said that the costs and 

duration information from Entergy’s other nuclear plants “can have no possible bearing upon the 

subject matter of the action.”  See Cadrin, 2003 WL 22903858, at *2. 

 Five Entergy nuclear power stations, including Vermont Yankee, Pilgrim, and Fitzpatrick 

are General Electric boiling water reactors.  Ex. 2 (Gunderson Dec.), at ¶ 12.  Vermont Yankee, 

Pilgrim, and Fitzpatrick are operated by Defendant’s agent, Entergy Nuclear Operations.  Id.  

Pilgrim and Vermont Yankee were constructed at substantially the same time, and both 

commenced operations in the early 1970s.  Id.  Vermont Yankee recently stopped producing 

electricity and has begun the process of decommissioning, including operating an ISFSI for the 

storage of spent nuclear fuel.  Id. at ¶¶ 9-10. 

 Six Entergy nuclear plants, not including Pilgrim, are now operating ISFSIs.  Id. at ¶ 10.  

Each necessarily has incurred, and will incur, costs and expenses in connection with the design 

of its ISFSI, the construction of its ISFSI and its various components, the acquisition of dry casks 

for storing its spent nuclear fuel, moving its spent nuclear fuel from a spent fuel pool into dry 

casks, transporting each of its dry casks and the spent nuclear fuel within them, and maintaining 

the ISFSI until the spent fuel in those casks may eventually be shipped somewhere else.  Id.  

 Although the overall costs may vary somewhat, what any one of Energy’s nuclear power 

stations must build, purchase, and do in connection with storing spent nuclear fuel in dry casks at 

that particular plant is much the same as what each of Entergy’s nuclear power stations, 

including Pilgrim, must do.  Id. at ¶ 11.  With respect to Vermont Yankee, the comparison to 
                                                                                                                                                       
indiscriminate claims of protective order status, which also serves to frustrate the efficient 
progress of discovery in this case.  Plaintiffs reserve their right to challenge Entergy’s 
“Confidential” designations of these Exhibits, and intend to do so if Entergy does not withdraw 
its “Confidential” designations. 
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Pilgrim is especially apt, given that the two plants have roughly the same number of spent fuel 

assemblies that are or will be stored in dry casks.  Id. at ¶ 13. 

 Moreover, Entergy itself recognized the relevance of Vermont Yankee’s cost estimates 

for spent fuel management at Pilgrim. See Ex. 3 (currently withheld). 

 The duration of spent fuel storage in the ISFSIs at Entergy’s various other nuclear plants 

is also relevant to the duration of spent fuel storage in the ISFSI at Pilgrim.  Put another way, 

Entergy cannot credibly contend that information regarding how long spent nuclear fuel will be 

stored in an ISFSI other similarly situated Entergy nuclear power plants, does not have any 

bearing on the potential or projected duration of spent nuclear fuel in a similar storage facility at 

a similar nuclear plant in Massachusetts; and yet that is exactly what Entergy is saying by its 

refusal to produce documents Plaintiffs have requested. 

 Under current NRC Regulations, spent nuclear fuel generated at Vermont Yankee, 

Pilgrim and Entergy Corp.’s other nine nuclear power stations will be stored in dry casks in 

ISFSIs at the respective nuclear power station for an indefinite period of time.  Id. at ¶ 14.  How 

long spent nuclear fuel will be stored at Vermont Yankee, Pilgrim or any other Entergy nuclear 

power station will depend on when the Department of Entergy will actually construct a long-term 

spent fuel storage facility that is ready and willing to accept spent fuel assemblies from the 

particular nuclear power station.  Id. at ¶ 15. 

 Pilgrim’s 2007 Report estimated (based on fewer fuel assemblies than Pilgrim now has) 

that if Pilgrim stopped generating electricity in 2012, dry casks would remain at Pilgrim until 

2042, 30 years later.10  Id. at ¶ 16; see also Ex. 5 (Pilgrim’s 2007 Report).  Vermont Yankee’s 

                                                
10 Entergy’s January 12, 2015 production included a June 5, 2007 email (see Ex. 4) (currently 
withheld) that referred to a 2005 study, which Entergy has not produced, about spent fuel costs if 
Pilgrim continued to operate until 2032, the expiration of its current license. 
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2014 Report estimated that dry casks transfer to DOE would not be completed until 2052; 38 

years after Vermont Yankee stopped generating electricity.11  See Ex. 2 at ¶ 17.  There are 

additional similarities between Vermont Yankee and Pilgrim, but these examples make clear that 

information from Vermont Yankee and other Entergy Corp. nuclear plants related to costs of 

constructing the ISFSIs and to duration of storage of spent nuclear fuel in the ISFSIs is clearly 

relevant to the same issues at Pilgrim. 

 This Court should reject Entergy’s cramped interpretation of relevancy in the discovery 

context, and order Entergy to produce documents responsive to Plaintiffs’ requests relating to 

Entergy Corp.’s other nuclear plants, at the very least including Vermont Yankee and the other 

three power stations that are operated by Pilgrim’s agent, Entergy Nuclear Operations.   

 3. Specific RFPs, Entergy’s Responses, and Additional Argument as to Why  
  Entergy’s Responses are Deficient 
 
Request No. 1 

 Request No. 1 seeks Entergy documents prepared between 2007 and the present related to 

actual or potential public statements relating to the storage of spent nuclear fuel at Pilgrim, 

including the potential or likely cost or duration of such long-terms storage. 

 The Request and Entergy’s Response state: 

Request No. 1:  All internal memoranda, emails and other Documents prepared 
between 2007 and the present in connection with any potential or actual press 
interview, press release, or other public statement relating to any aspect of actual, 
potential, or proposed storage of spent nuclear fuel at Pilgrim, including the 
actual, potential or likely cost or duration of any such storage and the number of 
spent fuel assemblies involved in any such storage. 

 

                                                
11 This more than 200 page report is available on NRC’s website.  See www.nrc.gov (search for 
document ML14357A110) (Vermont Yankee’s Post Shutdown Decommissioning Activities 
Report) (Dec. 19, 2014). 
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Response to Request No. 112:  Entergy objects to this Request on the grounds and 
to the extent that it is overly broad, unduly burdensome, not relevant, and not 
reasonably calculated to lead to the discovery of admissible evidence. Entergy 
further objects to the Request as vague and ambiguous, particularly in its use of 
the phrases “internal” and “public statement,” which phrases are undefined 
therein and which do not identify with sufficient particularity the categories of 
documents sought to be produced. Subject to and without waiving its objections, 
Entergy will produce a copy of an internal e-mail correspondence between 
Entergy employees Charles Minott and Joseph Lynch relating to dry cask storage 
in connection with certain questions posed to Entergy by the Nuclear Regulatory 
Commission Decommissioning Branch (see ENT00001599- ENT00001601). 
Responding further, Entergy states after a reasonably diligent search that it has no 
other available, non-public, non-privileged documents which it understands to be 
responsive to this Request within its possession, custody, or control. 

 
All documents sought by Request No. 1 are directly relevant to, or at the very least are likely to 

lead to admissible evidence relating to Plaintiffs’ claims. 

 For the seven-year period contemplated in Request No. 1, Entergy has turned over 

exactly one short email chain (ENT00001599- ENT00001601) responsive to this request.13  It 

has not produced even a single press interview, press release, or other public statement or 

presentation.  Of course, Entergy is not excused from producing internal documents responsive 

to this request simply because they may have been made public at some point.14 

                                                
12 Unless otherwise noted, Entergy’s responses recited here come from Appendix B. 
13 Computer files such as e-mails, have mostly replaced other forms of communication. Informal 
messages that were previously relayed by telephone or in person are now often sent via email 
and therefore discoverable. See Discovery of Digital Communication, SL081 ALI-ABA 415, 
*420-21. 
14 Although Plaintiffs did not find any controlling Massachusetts law on this issue, courts in 
many other jurisdictions have held that parties are not excused from producing responsive 
documents in their possession because those documents may be publicly available.  See, e.g., 
Mondis Tech., Ltd. v. LG Electronics, Inc., No. 2:07-CV-565-TJW-CE, 2011 WL 2149925, at *3 
(E.D. Tex. 2011) (“Although TPV argues the information about HDCP was publicly available, 
the fact that information may be publicly available is no excuse for a party not performing its 
discovery obligations.”).  The United States government has agreed in litigation to producing 
otherwise publicly available documents in discovery.  See Raytheon Aircraft Corp. v. United 
States, No. CIV.A. 05-2328-JWL-D, 2006 WL 2570545, at *7 (D. Kan. 2006) (“The United 
States indicates in its response to the motion that it has already agreed to produce all documents 
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 Given the extensive press coverage, public meetings, media contact and numerous public 

statements of members of the company related to the Entergy’s ISFSI project at Pilgrim, it 

simply is not credible to believe Entergy would generate only one email chain responsive to this 

request. For example, there have been multiple public appearances and presentations made by 

Entergy representatives (e.g., to Plymouth’s Board of Selectmen and Nuclear Matters 

Committee), and multiple interviews with various press.  See, e.g., Exs. 10a, 10b.  Entergy is a 

technologically equipped corporate party as is expected of an entity conducting business in the 

modern day.  In the course of normal business while preparing public statements and media 

outreach, a typical corporation would produce extensive email and other internal 

communications around each public statement and appearance.  Such internal emails are critical 

to Plaintiffs because they contain corporate admissions regarding costs of the ISFSI and duration 

of spent fuel storage in it. 

 In other jurisdictions, courts have demonstrated skepticism when presented with a lack of 

electronic communication. In California, a court ordered the defendants to prepare detailed 

declarations of their search efforts to locate physical and electronic copies of emails after voicing 

concern over the glaring lack of production of emails from the defendants' agents and employees. 

See Daniel K. Gelb and Richard M. Gelb, Massachusetts E-Discovery and Evidence Materials 

(2014) (citing Botell v. U.S., 2012 WL 4208173 (E.D. Cal. 2012)). Similarly, the federal district 

of Kansas was unconvinced that the search methods of a large corporate entity were adequate 
                                                                                                                                                       
located within its search parameters that are also publicly available.”).  At a minimum, courts 
have required responding parties to identify the publicly available documents so the requesting 
party may obtain them from public sources.  See id., at *7 (“The Court will therefore grant 
Raytheon's request for an order compelling the United States to disclose the location of 
responsive documents it knows to exist within any public repositories. If the United States has 
knowledge of information or documents responsive to Raytheon's discovery requests located in 
public repositories, even those not in the possession of the USACE or EPA, then it shall provide 
that information in its discovery responses.”). 
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when it turned over no electronic communication, questioning the assertion that employees 

exchanged no e-mail or other written correspondence on the matter at hand. See id. (citing Chura 

v. Delmar Gardens of Lenexa, Inc., 2012 WL 940270 (D. Kan. 2012)).  

 A party simply cannot ignore the existence of electronic documents. The lack of any 

meaningful email production suggests that, at best, Entergy failed to undertake a serious search 

of its emails, to say nothing of its failure to find and produce its actual public statements and 

presentations. 

 In its most recent January 23, 2015 letter, Entergy again dismissed Plaintiffs’ concerns 

regarding the lack of internal documents related to this topic, saying only that “[c]ertain 

individuals who may have had knowledge or information concerning press statements about the 

ISFSI project are no longer employed by Entergy,” and that the email records of specific 

employees identified by Plaintiffs “are no longer within Entergy’s custody or control.”  See Ex. 1 

(Sheehan Aff.), Att. 6, at 4.  However, Entergy did not explain what it did, if anything, to attempt 

to obtain its former employees’ emails.  See Strom, 423 Mass. at 337, quoting with approval, In 

re Folding Carton Antitrust Litig., 76 F.R.D. 420, 423 (N.D.Ill.1977) (“At the very least, 

defendants should make inquiry of such former employees.... If the former employees do not 

cooperate, we can then consider what further action may be required”).  Nor does Entergy bother 

to explain when its former employees’ emails were purged, if it occurred during the course of 

this litigation, whether backup capabilities exist, or why, no documents, including presentations 

that were made at public meetings, exist other than emails relating to Plaintiffs’ request. 

Request No. 2  

 Request No. 2 seeks documents related to costs and duration of the ISFSI project at 

Pilgrim. 
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 The Request and Entergy’s Responses state: 

 Request No. 2:  All Documents (including any memoranda or Communications 
 within Entergy) reflecting or including any information (including discussions 
 and contingent planning) about the costs or duration (potential or actual) of dry 
 cask storage at Pilgrim. 
 

Response to Request No. 2:  Entergy objects to this Request on the grounds and to 
the extent that it is overly broad, unduly burdensome, not relevant, and not 
reasonably calculated to lead to the discovery of admissible evidence. Entergy 
also objects to the Request to the extent that it calls for the production of all 
documents reflecting any information from any source regarding the costs or 
duration of dry cask storage at Pilgrim, regardless of the genesis or use of any 
such information.  Entergy further objects to the production of any document 
containing highly confidential trade secrets which directly or indirectly “reflects” 
the information referenced in the Request. Subject to and without waiving its 
objections, Entergy will produce available responsive, non-privileged documents 
within its possession, custody, or control that do not constitute or disclose 
protectable trade secrets. 

 
 Supplemental Response to Request No. 2: 

Responding further, Entergy states that it will produce the Project Plan for Pilgrim 
Dry Fuel Storage (see ENT00002795-00002803); PL-170 Funding Package (see 
ENT00002748- ENT00002775); Entergy Nuclear Generation Company 
Investment Proposal (see ENT00002776-00002794); and the General Services 
Agreement between Entergy Nuclear Operations, Inc. and Holtec International 
dated April 1, 2009 (see ENT00002804-0003021) and related change orders (see 
ENT00003022-00003049), which are responsive to this request. 

 
 As detailed above, documents related to costs and duration of the ISFSI are highly 

relevant to the legal arguments Plaintiffs’ have made and intend to make in this case.  Entergy 

cannot subjectively consider the “genesis or use” as a way to preclude it from producing 

responsive material. The gathering of facts by both parties is essential to proper litigation. See 

Hickman, 67 S. Ct. 385 (1947). Therefore, any document that is non-privileged, responsive and 

in Entergy’s possession or control must be disclosed.  See Mass. R. Civ. P. 34(a).   Entergy will 

have ample opportunity later in the case to challenge the authenticity of any particular document, 

or otherwise challenge what the document says.  Entergy’s “genesis and use” objections show 

that it is impermissibly making value judgments regarding certain documents in its possession.  
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If the document is responsive to Plaintiffs’ requests, it is simply irrelevant for discovery 

purposes, what the genesis of the document is, what it is used for, who created it, or whether 

Entergy thinks it includes useful or valuable information.15  Entergy’s efforts to limit discovery 

based on “genesis and use” violates the very principles behind discovery, and this Court should 

reject them. 

 Entergy’s Supplemental Response does not say that it is producing all responsive 

documents.   At best, it has culled-out and produced a few documents that it is willing to let 

Plaintiffs see. 

 For example, Entergy redacted the agreement between it and the contractor it hired to 

build the ISFSI to remove any information about any plants other than Pilgrim.  See Ex. 11 

(currently withheld).  It also redacted essentially all of two attachments to a letter that Entergy 

sent the NRC, apparently on the ground that the NRC could have refused to produce that 

attachment in response to a Freedom of Information Act request. See Ex. 12 (currently withheld).  

Of course, whether the NRC can refuse to produce documents that disclose a licensee’s trade 

secrets has nothing to do with whether Entergy can refuse to produce a document in this 

litigation, especially here in view of the protective order that has been entered.   In its 

Supplemental Response on January 12, 2015, Entergy notably failed to withdraw its “trade 

secret” objections, and the redactions in Exhibit 12 suggest that Entergy continues to withhold 

information on that ground.  

                                                
15 Again, as with its determination as to which of its documents are “reflective” of other 
documents in possession of Entergy affiliate companies, Defendant apparently is making 
subjective judgments of whether otherwise responsive documents are reliable or useful to 
Plaintiffs.  This is improper. 
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Request Nos. 4, 13, 14, 18 
 
 Request Nos. 4, 13, 14, and 18 seek documents related to costs of the ISFSI project at 

Pilgrim.  These requests and Entergy’s responses can be found in Appendix B. Specifically, 

these requests reference Exhibit II to Plaintiffs’ Request for Admissions, which is a June 7, 2007 

letter from Entergy to the NRC entitled Spent Fuel Management Plan Submittal in accordance 

with 10 C.F.R. 50.54(bb).  See Ex. 5 (Ex. II attached).  Of particular relevance to this matter is 

Table 1 of the letter (page 4 of 7), which is entitled “Estimated Spent Fuel Management Costs,”  

(see id. at 4), and Table 2 (page 5 of 7) that identifies what the various components of these costs 

are.  The tables and other portions of the letter set forth Entergy’s cost estimates for spent fuel 

management in dry casks through the year 2050. Id.   

 Entergy objects to providing any documents related to Exhibit II because that document 

purportedly “provides outdated and uncertain spent fuel management cost information in 2006 

nominal dollars that is not relevant to any current projection of costs associated with construction 

of the ISFSI.”  See, e.g., Appendix B, at p. 4 of Entergy’s Supp. Resp. to RFP No. 4.  Once 

again, this is an unreasonably cramped interpretation of relevance.  It also represents Entergy’s 

subjective, unilateral judgment about whether the 2006 cost information is relevant or may lead 

to the discovery of admissible evidence.”  Mass. R. Civ. P. 26(b)(1).  As Mr. Gunderson 

explains, “the costs set forth in the 2007 Report are likely to be indicative of the costs of 

Pilgrim’s current and future dry cask storage.”  Ex. 2 (Gunderson Dec.), ¶ 21.  Entergy claims 

that because the 2007 letter was written in the context of plant decommissioning, its cost 

projections do not accurately reflect “the costs of implementing and maintaining a dry cask 

storage system during plant operation,” as it is contemplating doing now that its license was 

renewed in 2012.  Appendix B, p. 4 of Entergy’s Supp. Resp.  However, “[w]hat Pilgrim would 
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have had to do in connection with dry cask storage of spent nuclear fuel if Pilgrim had stopped 

generating electricity in 2012 and what Pilgrim must do now and in the future in connection with 

dry cask storage . . . are basically the same.”  Ex. 2, ¶ 22.  At a minimum, it cannot be said that 

Entergy’s 2007 projected costs of spent nuclear fuel storage in dry casks “can have no possible 

bearing upon the subject matter of the action.” See Cadrin, 2003 WL 22903858, at *2. 

 As pointed out supra at page 14, n.11, the 2007 report was based on another 2005 study, 

which Entergy has not produced.  See Ex. 4 (currently withheld).  Entergy also should be ordered 

to produce the 2005 study. 

Request Nos. 5, 12, 15, 16, 17, and 19 

 Request Nos. 5, 12, 15, 16, 17, and 19 seek documents related to costs and 

duration of the ISFSI projects at other Entergy nuclear plants, including Vermont 

Yankee.  These requests and Entergy’s responses can be found in Appendix B. 

 In its January 23rd most recent discovery correspondence, Entergy reiterated its position 

that any information related to “costs of spent fuel storage at other Entergy-owned sites, 

including but not limited to Vermont Yankee, is simple immaterial to the litigation.”  Ex. 1 

(Sheehan Aff.), Att. 6, at 2.  Plaintiffs adopt and incorporate the arguments made supra, at pp. 

11-15, regarding why it is inappropriate for Entergy to refuse to produce such clearly relevant 

documents. 

 Request Nos. 3, 7-11 

 Request Nos. 3, 7-11 seek documents related Pilgrim’s original 1967 Special 

Permit granted by the Plymouth Zoning Board.  These requests and Entergy’s responses 

can be found in Appendix B. 
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 That documents may be 40 years old means that they are self-authenticating, but it does 

not mean that Entergy is not required to find those that it has and produce them.  Entergy said 

that its search had located many Boston Edison Documents, but that it would be difficult to 

review them to see which are responsive to this request.  See, e.g., Appendix B, at p. 7 of 

Entergy’s Supp. Resp. to RFP No. 8. 

 Entergy’s response also overstates that this request asks for all documents “of an entity 

other than Entergy.”  What it actually requests is documents prepared by Boston Edison (from 

which Entergy bought Pilgrim) and Entergy documents reflecting either Boston Edison’s or 

Entergy’s “understanding with respect to on-site or off-site storage of spent nuclear fuel at 

Pilgrim, the actual or potential reprocessing of any Pilgrim spent fuel, or the duration of any on-

side or off-site storage of spent fuel at Pilgrim.” 

 While Plaintiffs believe that the 1967 Special Permit and incorporated DAR 

essentially speak for themselves, we anticipate Entergy (and in fact Entergy has so stated 

explicitly), will argue that the 1967 Special Permit is essentially unlimited in scope, 

potentially based on documents and information generated at the time the 1967 Special 

Permit was issued, and of which Entergy has possession and control. 

  In responding to Plaintiffs Interrogatory No. 6, Entergy articulated its position 

that “that storage of spent nuclear fuel rods on the concrete pad is permitted by the 1967 

Special Permit either as an accessory use to the principal use allowed by that Permit, or 

as part of the principal use itself.”  See Appendix A, at pp. 3-4 of Entergy’s Responses.  

Thus, Entergy has squarely put at issue the scope of the 1967 Permit with respect to the 

long-term storage of spent nuclear fuel. 
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 In the December 17 and 18 conferral calls, in an effort to respond to Entergy’s 

over breadth and burdensome objections, Plaintiffs offered to narrow RFP Nos. 7-11 to 

documents and information relating to Entergy’s or its predecessor’s (Boston Edison’s) 

or the Plymouth zoning board's understanding, during the time frame in which the 

original 1967 Special Permit was granted, of how and for how long spent fuel would be 

stored, and whether that there was an understanding spent fuel at Pilgrim would be stored 

in dry casks, or anywhere outside of the spent fuel pool, at Pilgrim.  Plaintiffs reiterated 

this offer in a January 21st email to Entergy counsel.  See Ex. 1 (Sheehan Aff.), ¶ 18.  In 

its January 23rd letter addressing the issues raised by Plaintiffs in the conferral calls and 

subsequent correspondence, Entergy counsel did not mention RFP Nos. 7-11 or otherwise 

indicate it would be responding to Plaintiffs’ narrowed requests.  See Ex. 1 (Sheehan 

Aff.), Att. 6.   

 If Entergy intends to maintain its argument that the ISFSI is permitted as an 

accessory us to the primary use for which Pilgrim first received its Special Permit, 

Plaintiffs are entitled to any documentation Entergy may have in its possession, no matter 

how old or difficult to retrieve, that is relevant to or that Entergy may use to support its 

defense. 

B. ENTERGY HAS FAILED TO ADEQUATELY RESPOND TO  
  PLAINTIFFS’ THIRD SET OF INTERROGATORIES 

 
 1. Entergy Must Answer the Interrogatory Posed to It 

 On May 16, 2014, Plaintiffs served Entergy with their Third Interrogatories 

(Interrogatories 4-23).  On December 8, 2014, Entergy responded.  See Appendix A.  Several of 

Plaintiffs’ Interrogatories asked Entergy to “state all facts and identify all documents” that:  (i) 

support Entergy’s contentions that the Zoning Permit was properly issued and the outside storage 
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of spent nuclear fuel is permitted by the 1967 special permit (Interrogatories 4, 6), and its denial 

of Plaintiffs’ allegation that the ISFSI is not an accessory use (Interrogatory 5, 7); (ii) reflect the 

actual costs and projected costs of work described in specifically identified Entergy engineering 

plans and studies (Interrogatory 20); and (iii) support its denial of six portions of Plaintiffs’ 

Request for Admissions 113 and 149.  

 Entergy’s response to each of these interrogatories said that Entergy “has not yet 

determined each and every fact and each and every Document upon which it will rely at trial,” 

but “to the extent that Entergy determines, at some later date, additional facts and Documents 

upon which it will rely at trial, it will supplement its Response to this Interrogatory as required 

by the Applicable Rules.  Entergy did not even purport to have identified all the requested facts 

and documents of which it now knows.  

 Entergy’s response fails to meet its discovery obligations, for multiple reasons.   

 First, it ignores that Plaintiffs asked, and are entitled now to be told, what documents and 

facts Entergy now knows.   Entergy cannot properly refuse to identify all now-known facts and 

documents because it has not yet decided what few facts and documents it thinks will be best for 

it and will eventually use at some future trial.   

 Second, in the context of these interrogatories, Entergy’s promise to “supplement … as 

required by the Applicable Rules” provides no excuse for Entergy’s failure to answer the 

questions it was asked. 

 Rule 26(e)(2)(A) requires Entergy “seasonably to amend a prior response if he obtains 

information upon the basis of which  …he knows that the response was incorrect when made;” 

but Plaintiffs do not doubt that Entergy’s statement that it “has not yet determined” exactly what 

facts and documents it will rely on at trial is correct.   
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 Subsection (B) requires Entergy to supplement if it “knows that the response though 

correct when made is no longer true and the circumstances are such that a failure to amend the 

response is in substance a knowing concealment.” However, even if  “to the extent that Entergy 

determines, at some later date, additional facts and Documents upon which it will rely at trial, it 

will supplement its Response,” that would only add to the many months for which Plaintiffs 

already have been denied discovery.  Plaintiffs can take no comfort in Entergy’s promise 

eventually to disclose, not the facts and documents that Plaintiffs have requested, but only those 

that Entergy might finally decide to rely on at trial. 

 It has now been more than seven months since Plaintiffs served these Interrogatories on 

Entergy.  That is more than enough time for Entergy to have decided whether certain facts or 

documents are responsive.  If Entergy is having such a difficult time deciding, then after seven 

months it should err on the side of disclosing documents that may be responsive rather than 

continuing to withhold them and frustrate the progress of discovery in this case. 

 Plaintiffs attempted to extract a time table for Entergy’s decisions on whether certain 

facts or documents are responsive to Plaintiffs’ Interrogatories; however, Entergy counsel stated 

there was no timeframe regarding decisions on responsiveness of certain facts/documents, and 

acknowledged only Entergy’s awareness of its obligation to supplement discovery.  However, 

the obligation to supplement is meant to apply to newly generated documents or documents of 

which a party is truly unaware when discovery responses are due.  Discovery supplementation is 

not intended to apply to documents the existence of which a party is aware when a discovery 

deadline arrives.  The refusal to decide on the responsiveness of facts or documents—for seven 

months—while withholding them and vaguely promising to supplement at some undetermined 

future date complies with neither the letter nor the spirit of discovery rules. 
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 This Court should order Entergy to answer the interrogatories actually posed to it, and 

order Entergy to disclose those facts and identify those documents that it relied on to support its 

contentions and denials. 

 2. Information about the ISFSI at Vermont Yankee Is Relevant  
 
 Interrogatories 11, 12, 14, and 15 seek information related to construction of the ISFSI at 

Vermont Yankee.  See Appendix A.  Entergy objected to these interrogatories on the same 

grounds as it objected to Plaintiffs’ RFPs relating to Vermont Yankee and other Entergy nuclear 

reactors: that the information Plaintiffs seek is “outside the scope of, and wholly irrelevant to, 

this litigation.”  Plaintiffs adopt and incorporate their previous arguments, supra pp. 11-15, as to 

why documents and information sought regarding other similarly situated Entergy nuclear 

reactors is highly relevant to this matter and should be produced by Defendants. 

 3. Entergy Should Produce the Zoning Permits it Admits it Possesses that are  
  the Subject of Interrogatory 18 
 
 Interrogatory 18 asks Entergy to identify documents related to the “understanding” that 

was the subject of Plaintiffs’ Request for Admission No. 354, which stated: 

During the Hearings, Entergy Counsel said: 
“An understanding was reached in the 1990’s that zoning permit applications 
coming in from Entergy, and if you look at the cards, as I have, there have 
literally been hundreds of zoning permits that have been issued at pilgrim since 
the time it was built. An understanding was reached in the 1990s, and I wish I had 
documentation to this effect, but I have not been able to find any, but an 
understanding was reached that zoning permit applications that came in would not 
be sent for special permit hearings, but would be approved. … For example, a 
100,000 square foot administrative office building, or an addition.” 
 

Entergy denied this RFA.  In responding to Plaintiffs’ Interrogatory 18, Entergy initially 

identified by year certain zoning permits that it was aware of, for which no special permits were 

required.  See Appendix A, at pp. 14-15 of Entergy’s Responses to Int. 18.  In its most recent 

January 23, 2015 letter, Entergy “recognize[d] that it did not provide the exact month and day of 
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the permits that it otherwise identified by year and substance” and stated it was willing to further 

supplement its answer to Interrogatory 18 to provide those details, although as of the date of this 

filing it has not done so. 

 Plaintiffs respectfully request this Court order Entergy to produce the permits they have 

identified in their response to Interrogatory 18, as well as any others that are responsive to 

Plaintiffs’ RFP 6, which requested these documents. Plaintiffs’ RFP No. 6 requested: “All 

Documents concerning or in any way reflecting the “understanding” referred to in Request No. 

354 of Plaintiffs’ First Requests for Admissions to Defendant Entergy Nuclear Generation 

Company or any knowledge of Entergy or Boston Edison with respect to such understanding.”  

See Appendix B.  In responding to RFP No. 6, Entergy recognized the permits identified in its 

response to Interrogatory 18 were responsive to RFP No. 6, because Entergy specifically 

“refer[red] Plaintiffs to its response and objections to Interrogatory #18.”  Id.   Nevertheless, 

Entergy has not produced the documents, or any additional documents that may be responsive.  

V.  CONCLUSION 
 
 Plaintiffs have made exhaustive efforts to conduct timely, efficient, and properly tailored 

discovery requests.  Entergy has delayed its responses, made unsupported and unwarranted 

objections, and has ignored this Court’s earlier admonition that it was taking too narrow a view 

of its discovery obligations.  As a result, Plaintiffs have been prejudiced by not being able to 

submit follow-up discovery requests due to the discovery deadline, as well as by not having 

relevant and critical information necessary to evaluate their needs for potential expert testimony 

in this case, or otherwise prepare their case. 

For the reasons stated here, the Court should grant Plaintiffs’ motion to compel and order 

Entergy to produce requested documents in response to Plaintiffs’ Second RFPs and to further 
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answer Plaintiffs’ Third Interrogatories.  A proposed order is provided concurrently with this 

motion. 

Dated:  January 30, 2015      

 

By their attorneys, 
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