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EXHIBIT 1 
 

COMMONWEALTH OF MASSACHUSETTS 
  
PLYMOUTH, SS                                                                               LAND COURT                                                                                                        
                   DEPARTMENT OF 
                                                                                                           THE TRIAL COURT 
 
                                                                                                                      
         CIVIL ACTION NO.  
                   13 MISC 479028-RBF 
 
_  ________________________________________ 
CHRISTINE A. BOSTEK, et al.,                              ) 
                  )    

)  
                                                         Plaintiffs             )     
       )     
   v.                                             ) 
                                                                            ) 
ENTERGY NUCLEAR GENERATION               ) 
COMPANY, et al.                                      ) 
                                                   )                                            
 _____________________________ Defendants_ _ )   
 

AFFIDAVIT OF MARGARET E. SHEEHAN, ESQ.  
 
I, Margaret E. Sheehan, do hereby depose and say as follows: 
 

1. I submit this Affidavit in support of Plaintiffs’ Third Motion to Compel 

Defendant Entergy Nuclear Generation Company (“Entergy”) to produce documents 

requested in Plaintiffs’ June 10, 2014 Second Request for Production of Documents 

(“Second RFP”), and to provide the answers to which Plaintiffs are entitled to their Third 

Set of Interrogatories served on Entergy on May 16, 2014 (“Third Interrogatories”). 

2. I am a volunteer attorney assisting with the representation of Plaintiffs in the 

above captioned matter and am a counsel of record. 

3. I make this Affidavit based on my own personal knowledge.  The 

Attachments to this Affidavit are true and accurate copies of the respective documents.  
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4. On March 3, 2014, I filed an Affidavit in support of Plaintiffs’ first motion to 

compel discovery by Entergy, describing some of Plaintiffs’ efforts to obtain answers by 

Entergy to Plaintiffs’ November 2013 Interrogatories and First Request for Production of 

Documents (“First RFP”), served on January 16, 2014. See Attachment 1.  Ultimately, 

Plaintiffs were required to file a motion with this Court to compel Entergy to fully and 

appropriately respond to Plaintiffs’ discovery requests. 

5. On March 17, 2014, the Court ruled on Plaintiffs’ first motion to compel and 

the motions of Entergy and the Municipal Defendants to quash certain discovery.  Most 

relevant to the Plaintiffs’ present motion to compel, the Court ordered “Defendant 

Entergy to produce documents relating to casks.”  The Court also ordered Entergy “to 

timely respond to interrogatories as information becomes available.” 

6. Following the Court’s March 17, 2014 Order, the parties conferred but could 

not resolve all of their differences regarding discovery.  With the June 30, 2014 discovery 

deadline looming, Plaintiffs decided to serve on Entergy new interrogatories and RFPs, 

which were more focused on the issues of costs and duration of the ISFSI at Pilgrim and 

the scope of the 1967 Special Permit issued to Boston Edison for the Pilgrim reactor.  

Because Entergy still had not fully responded to Plaintiffs’ initial discovery requests, 

some of the new discovery requests necessarily overlapped with the initial, unresolved 

ones. 

7. On May 16, 2014, Plaintiffs served their Third Interrogatories on Defendant 

Entergy, containing 20 interrogatory questions, primarily related to costs, duration and 

scope of the Independent Spent Fuel Storage Installation (“ISFSI”) project at Pilgrim. 



 3 

8. On June 10, 2014, Plaintiffs served their Second RFPs on Entergy.  On that 

same day, the Court stayed further discovery pending the Court’s ruling on Entergy’s 

May 7, 2014 motion to dismiss for lack of standing. 

9. On August 14, 2014, the Court denied Entergy’s motion to dismiss (which 

the Court converted to a summary judgment motion) for lack of standing as to 11 

Plaintiffs.  At that point, Plaintiffs assumed that the stay of discovery was lifted and 

discovery would resume from the point at which it was stayed on June 10th.  That would 

have made Entergy’s answers to Plaintiffs’ Third Interrogatories due on August 19, 2014, 

and Entergy’s responses to Plaintiffs’ Second RFPs due September 14, 2014. 

10. Plaintiffs also had outstanding discovery due to Entergy after the stay was 

lifted.  Ultimately, the parties agreed to exchange discovery on December 8, 2014.  On 

that date, Entergy provided discovery responses to Plaintiffs’ Second RFPs and Third 

Interrogatories.   

11. On December 10, 2014, I emailed Entergy counsel to request a discovery 

conference pursuant to Superior Court Rule 9C and Land Court Rule 7 to discuss 

Entergy’s December 8th production.  See Attachment 2. 

12. Conferral calls between Plaintiffs’ counsel and Entergy’s counsel occurred 

on December 17 (the first day Entergy counsel was available) and on December 18.  

Between then and early January, the parties’ counsel exchanged emails regarding certain 

discovery issues raised by Entergy’s responses and during the calls. 

13. On January 9, 2015, Entergy provided a written response to some of the 

issues Plaintiffs’ counsel raised in the conferral calls.  See Attachment 3. 
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14. On January 12, 2015, Entergy produced additional documents in response to 

Plaintiffs’ Second RFPs.  Entergy’s December 8, 2014 and January 12, 2015 productions 

(“Entergy productions”) included approximately 800 pages of Pilgrim’s Design and 

Analysis Report (“DAR”) and 1967 license and special permit records that Plaintiffs had 

included as exhibits to previous motions.   

15. The Entergy productions also included a redacted 2009 contract with the 

company hired to build the ISFSI (Holtec), but few, if any records related to actual costs 

incurred by Entergy. Plaintiffs’ First RFP to Entergy on December 2, 2013, included a 

request for “all Documents relating or referring to the cost of construction of all 

components of the ISFSI…” (Nos. 8 and 15 of First RFP). The Second RFP repeated the 

substance of this request. (see e.g., Appendix B to Plaintiffs’ Motion to Compel, Second 

RFP No. 2) (requesting “[a]ll documents . . . reflecting or including any information . . . 

about the costs or duration (potential or actual) of dry cask storage at Pilgrim”).  The 

definition of “Documents” in both the First and Second RFPs included internal Entergy 

memoranda, emails and communications.  To date, Entergy has produced eight internal 

Entergy emails bearing on costs.  These emails are Bates stamped ENT00002709-2717 

and cover the period from May 2007 to April 2008. They were not produced until 

January 12, 2015, even though they clearly existed and clearly were responsive to 

Plaintiffs’ First RFP. 

16. Many of the documents Entergy recently produced existed at the time and 

were clearly responsive to Plaintiffs’ First Requests for Production, responses to which 

were served on January 16, 2014. 
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17. By letter of January 14, 2015, Plaintiffs’ counsel wrote to Entergy counsel 

outlining some of the deficiencies in Entergy’s document production and interrogatories, 

and informing Entergy that unless these deficiencies were resolved Plaintiffs intended to 

bring these deficiencies to the Court’s attention in a Motion to Compel.  See Attachment 

4. 

18. On January 21, 2015, Plaintiffs’ counsel sent a follow-up email to Entergy 

counsel clarifying its willingness to narrow the scope of its Second RFPs to documents 

related to costs of the ISFSIs and duration of spent fuel in the ISFSIs, which would 

narrow RFPs 5, 7-12, 15-17 and 19.  See Attachment 5. 

19. On January 23, 2015, Entergy counsel responded to Plaintiffs’ January 14th 

letter, largely reiterating its positions as set forth in its objections to Plaintiffs’ Second 

RFPs and Third Interrogatories.  See Attachment 6. 

20. Exhibits 3-12, attached to the Consolidated Brief in Support of Plaintiffs’ 

Third Motion to Compel, are true and correct copies of what they purport to be. 

 

Signed under the pains and penalties of perjury this 29th day of January 2015. 

 

_______________________ 

Margaret E. Sheehan, Esq. 
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COMMONWEALTH OF MASSACHUSETTS 
  
PLYMOUTH, SS                                                                               LAND COURT                                                                                                        
                   DEPARTMENT OF 
                                                                                                           THE TRIAL COURT 
 
                                                                                                                      
         CIVIL ACTION NO.  
                   13 MISC 479028-RBF 
 
_  ________________________________________ 
CHRISTINE A. BOSTEK, et al.,                              ) 
                  )    

)  
                                                         Plaintiffs             )     
       )     
   v.                                             ) 
                                                                            ) 
ENTERGY NUCLEAR GENERATION               ) 
COMPANY, et al.                                      ) 
                                                   )                                            
 _____________________________ Defendants_ _)   
 

 
AFFIDAVIT OF MARGARET E. SHEEHAN, ESQ.  

 
I, Margaret E. Sheehan, do hereby depose and say as follows: 
 
1. I am submitting this Affidavit in support of the following motions filed with this  

Court on March 7, 2014: 

 
(1) Plaintiffs’ Motion to Compel Entergy Further to Respond to Plaintiffs’ 

Interrogatories 2 and 3  
 

(2) Plaintiffs’ Motion To Compel the Municipal Defendants Further to Respond to 
Plaintiffs’ Interrogatories 2 and 3  

 
(3) Plaintiffs’ Motion to Compel Entergy to Produce Documents. 
 
2.  I am a volunteer attorney assisting with the representation of the plaintiffs in the 

above captioned matter and am a counsel of record. 
 

3.  I make this Affidavit based on my own personal knowledge. The Exhibits to this 
Affidavit are true and accurate copies of the respective letters and emails.  

      Attachment 1

Genevieve Byrne
(exhibits omitted)

Genevieve Byrne
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Interrogatories 2 and 3 to Entergy 
 

4. Plaintiffs served Interrogatories 2 and 3 on Entergy on November 5 and 26, 2013 

respectively.   

5.  Plaintiffs attempted to narrow the area of disagreement as required by Rule 7.  

6. A chronology Plaintiffs’ efforts to narrow the areas of disagreement as to 

Interrogatories 2 and 3 is as follows: 

a. November 5, 2013: Plaintiffs served Interrogatory 2 (as of right contention); 

Entergy answered December 20, 2013. 

b. November 26, 2013: Plaintiffs served Interrogatory 3 (standing contention); 

Entergy answered January 10, 2014.   

c.  January 29, 2014: Plaintiffs initiated a discovery conference. 

 d.  February 7, 2014: discovery conference held; Plaintiffs requestd  that Entergy 

answer Interrogatories 2 and 3 by furnishing such information then available to it, as 

required by Rule 33(a).  Entergy stated it would not provide further answers. 

e. February 19, 2014: Plaintiffs’ first letter to Entergy following up on the discovery 

conference. Exhibit A.  

f. February 24, 2014: Entergy email response to Plaintiffs’ letter states it “does not 

have a supplement to provide at this time.” Exhibit B. 

 g. February 28, 2104: Plaintiffs’ second letter to Entergy regarding further answers. 

Exhibit C. 
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h.  March 4, 2014: Entergy informs Plaintiffs it “agrees to consider” Plaintiffs’ offer 

in the February 28, 2014 letter as a set of new Interrogatories and will not answer until 

March 21. Exhibit D  

i.  March 4, 2014: Plaintiffs’ email to Entergy requesting a response to the narrowed 

interrogatories by March 14, 2014.  Exhibit E. 

j.  March 6, 2014: Telephone conversation between myself and Entergy counsel 

Rauseo-Ricupero regarding further answers to discovery, including document production. 

k.  March 6, 2014: Email from Entergy counsel saying again it will provide “written 

responses” to document requests by March 14, and further answers to interrogatories by 

March 21, 2014. Exhibit F.  The email does not say that its interrogatory answers will 

include the information requested.      

 
 

Interrogatories 2 and 3 to Municipal Defendants 
 

7. Plaintiffs served Interrogatory 2 (as of right contention) on the five members of the 

Plymouth Zoning Board of Appeals (defendants Conner, Conroy, Keohan, Main and 

Peck, hereafter Board Defendants) and on defendant Director of Inspectional Services 

McAuliffe (Director McAuliffe) on November 5, 2013 and on November 27, 2013, 

served Interrogatory 3 (standing contention) on them. The Town answered Interrogatories 

2 and 3 on December 20, 2013.  

8.  On February 28, 2104, Plaintiffs sent a letter to Town Counsel seeking to narrow 

the areas of disagreement as to the answers of Board Defendants and Director McAuliffe 

as to the answers to Interrogatories 2 and 3 and offering to have a conference call. 

Exhibit G. 
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9.  By email on March 4, 2014, Plaintiffs ask the Town to “respond by the close of 

business March 6 to our Feb. 28, 2014, letter on further answers to our Interrogatories 2 

and 3.” Exhibit H. As of the close of business on March 6, 2014, Ihave received no 

response from the Town to this request.  

 
Request for Production of Documents to Entergy 

 
10.  On December 2, 2013, Plaintiffs’ served their First Request for Production of 

Documents on Entergy Plaintiffs. Plaintiffs granted Entergy’s request that the time for 

responding be extended to January 16, 2014.  

11.  Entergy responded on January 16, 2014 but Entergy did not then produce any 

documents.  To address this fact, and other issues relating to Entergy’s objections to the 

Requests, Plaintiffs initiated a discovery conference that was held by teleconference on 

February 7, 2014 and attended by counsel for Plaintiffs and Entergy.  

12. During the February 7, 2014 discovery conference, Plaintiffs’ counsel asked 

Entergy to actually produce by February 14, 2014 the documents it said they would 

produce in its January 16, 2014 responses.  Entergy said it would try to do this, but would 

likely need another week. 

13. During the February 7, 2014 discovery conference, Entergy indicated it would 

produce certain documents but only subject to a confidentiality agreement and protective 

order. The parties negotiated and agreed to a proposed order.  The proposed order and a 

joint motion asking that it be entered were sent to the Court on March 4, 2014, with a 

copy to Ms. Noonan electronically. 

14. On February 21, 2014, Entergy only produced some documents.  Although the 

documents are Bates stamped, the documents but are not labeled or otherwise categorized 
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as to which request they are responsive.  Entergy did not provide a privilege log or say 

whether or not it was withholding any documents on privilege grounds. 

15. By letter dated February 27, 2014, Plaintiffs responded to Entergy’s objections 

about certain Document Requests. Exhibit I. 

16. On March 4, 2014, Entergy responded to Plaintiffs’ February 27, 2014 letter 

stating that it “agrees to consider your letter as Plaintiffs’ First Amended Requests for 

Production and agrees to provide written responses by March 14.”  A copy of the email is 

attached as Exhibit E. 

17. On March 4, 2014 Plaintiffs responded to Entergy asking it to state by March 6, 

2014 its unqualified agreement to produce by March 14, 2014 all non-privileged 

documents and a privilege log. Exhibit E. 

18. By email March 5, 2014, Plaintiffs asked Entergy to identify by Bates stamp 

certain documents that it said it would produce. (Responses to Requests 2, 4 and 14.)  

Exhibit J. 

19.  As of the close of business on March 6, 2014, Entergy has not agreed to actually 

produce the remaining documents or a privilege log by any certain date. 

20. On March 6, 2014, I received an email from Entergy counsel saying it will 

provide “written responses” to document requests by March 14. Exhibit K.  The email 

does not say when  Entergy will actually produce any documents.    

 

_______________________ 

Margaret E. Sheehan, Esq. 
BBO# 456915 
58C Main Street 
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Plymouth, MA 02350 
Tel. 508 259 9154 
 
 



Kevin Cassidy <cassidy@lclark.edu>

Bostek v. Entergy Nuclear: Request for discovery conference

Meg Sheehan <meg@ecolaw.biz> Wed, Dec 10, 2014 at 11:11 AM
To: Donald Cooper <dcooper@nixonpeabody.com>, Kacey Houston <khouston@nixonpeabody.com>
Cc: James Lampert <james.lampert@comcast.net>, Genevieve Byrne <gebyrne@gmail.com>, Anne Bingham
<annebinghamlaw@gmail.com>, "Kevin M. Cassidy" <cassidy@lclark.edu>

Dear Don and Kacey,

This is to request a discovery conference as required by the court rules (Superior Court Rule 9C and Land
Court Rule 7).

We would like to discuss Entergy’s Dec. 8, 2014 answers to Plaintiffs’ requests for production of documents
and interrogatories.

We propose Friday, Dec. 12 after 10:30 a.m. or Dec. 15, 16, 17.  I will be away on vacation starting Dec. 18
and would like to get the conference done before I go.

Thank you.

Meg
For the plaintiffs
Margaret E. Sheehan, Esq.

Earthrise Law Center
Advisory Board & Volunteer
http://earthriselaw.org
email: meg@ecolaw.biz
cell: 508-259-9154
Skype: megecolaw
Twitter: MegEcoLaw

Lewis & Clark College Mail - Bostek v. Entergy Nuclear: Reque... https://mail.google.com/mail/u/0/?ui=2&ik=eb9f4d9794&view...

1 of 1 1/29/15, 8:24 AM

Attachment 2



^ N I X O N  
PEABODY 

Donald D. Cooper 
NIXON PEABODY LLP Partner 
ATTORNEYS AT LAW T 617-345-6077 

dcooper@nixonpeabody.coni 
NIXONPEABODY.COM 

Nixon Peabody LLP 
100 Summer Street 
Boston, MA 02110-2131 
617-345-1000 

January 9, 2015 

Via Electronic Mail 

Margaret E. Sheehan, Esq. 
58C Main Street 
Plymouth, MA 02350 

Re: Bostek et al. v. Entergy Nuclear Generation Co. el a/.. Case No. 13-MISC-479028 

Dear Counsel: 

On behalf of Defendant Entergy Nuclear Generation Co. ("Entergy"), I write to follow up 
on our telephone conference held at your request over two days on December 17 and 18, 2014, to 
discuss certain questions raised on behalf of Plaintiffs concerning Entergy's responses to Plaintiffs' 
Second Requests for Production of Documents and Third Set of Interrogatories to Defendant 
Entergy. As I indicated to you on those occasions, Entergy was willing to search for and provide 
further information concerning certain of its discovery responses, to the extent that such further 
information was available and not privileged or otherwise protected, in a good-faith effort to 
comply with the applicable discovery rules and avoid any unnecessary discovery disputes. I write 
now to summarize Entergy's efforts in this regard and to further clarify certain of Entergy's 
Responses. 

The summary below addresses each of the general issues identified in Kevin Cassidy's e-
mail message dated December 29, 2014 as awaiting further response from Entergy. I also address 
below additional items absent from Mr. Cassidy's list but which were also raised by Plaintiffs 
during our telephonic conferences on December 17th and 18th, and which we agreed on behalf of 
Entergy to look into further. Entergy will serve supplemental discovery responses to Plaintiffs' 
Second Requests for Production of Documents and Third Set of Interrogatories to Defendant 
Entergy that reflect these responses and clarifications where appropriate. 

1. Clarification of the Scope of Entergy's Document Production 

You asked during our teleconference whether Entergy responded to Plaintiffs' discovery 
requests solely on its own behalf or on behalf of other related corporate entities mentioned in 
Plaintiffs' Requests. Entergy has responded to Plaintiffs' discovery requests solely on behalf of 
Entergy Nuclear Generation Co., which is the only corporate entity named in the above-mentioned 
action. Nonetheless, the documents produced and information provided by Entergy in response to 
Plaintiffs' Requests is also reflective of the responsive documents and information in the 
possession, custody, or control of the other corporate entities identified in the "Instructions" section 
of Plaintiffs' Requests. 

48?9 5879-2717 
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2. Production of a Privilege Log 

As we indicated to you by telephone on December 17th and 18th, we would typically provide 
a privilege log reflecting any documents in Entergy's possession, custody, or control which are 
responsive to Plaintiffs' discovery requests but which have been withheld from production on the 
basis of privilege. In this instance, however, Entergy has not withheld any such documents from 
production, and therefore no privilege log is required under the circumstances. 

3. Claims of Work-Product Privilege 

You asked us whether documents withheld from production on the basis of the attorney 
work-product doctrine would be included on a privilege log, and specifically inquired whether any 
documents withheld from production in response to Plaintiffs' Request for Production #22 will be 
logged as privileged. The documents apparently sought by that Request are not within the scope of 
permissible discovery, as they were created by Entergy's counsel in the course of this litigation 
without consulting any Entergy documents or resources and were not thereafter provided to 
Entergy. See, e.g., Manganaro Dry wall, Inc. v. White Constr. Co., 372 Mass. 661, 667, 363 N.E.2d 
669, 673 (1977) ("[Mass. R. Civ. P. 34] runs only against parties and not their counsel."); 49 MASS. 
PRAC., Discovery § 6:3 ("Rule 34 does not authorize production of counsel's own documents, as 
opposed to client documents held by the attorney."). Accordingly, although the documents or 
things sought by Plaintiffs' Request #22 are indeed privileged attorney work product, they will not 
be reflected in a privilege log because they are not otherwise discoverable pursuant to 
Massachusetts Rule of Civil Procedure 34. See Mass. R. Civ. P. 26(b)(5)(A) (requiring preparation 
of a privilege log only "[w]hen a party withholds information otherwise discoverable under these 
rules"). 

4. Production of Trade Secrets or Commercially Sensitive Documents 

You asked whether documents that Entergy had previously withheld from production on the 
basis that they contain protectable trade secrets would be produced subject to the Protective Order 
Governing Confidentiality of Discovery Materials entered by the Court in this case on March 14, 
2014 ("Protective Order"). Upon further review, Entergy will produce all materials responsive to 
the Requests and previously withheld on the basis of their commercial sensitivity, subject to the 
terms of the Protective Order. I note that these documents are highly confidential and that they will 
be produced with the understanding that Plaintiffs will take the utmost care to protect them. 

5. Additional Cost Information Similar to Plaintiffs' Exhibit II 

During our telephone conference, you asked whether a single document exists which shows 
current projected cost estimates related to the storage of spent fuel at Pilgrim and which is similar to 
Plaintiffs' Exhibit II—entitled Spent Fuel Management Plan Submitted in Accordance with 10 CFR 
50.54(bb)—which we explained to you is out-of-date and based upon assumptions that are not 
accurate or currently applicable to dry cask storage at Pilgrim. As my colleague and I further 
explained to you, Plaintiffs' Exhibit II was prepared pursuant to 10 CFR 50.54(bb), which requires 
all nuclear power reactors licensed by the NRC to submit, "within two years following permanent 
cessation of operation of the reactor or 5 years before expiration of the reactor operating license, 
whichever occurs first, .. . written notification to the Commission for its review and preliminary 

4829-5879-2737 
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approval of the program by which the licensee intends to manage and provide funding for the 
management of all irradiated fuel at the reactor following permanent cessation of operation of the 
reactor until title to the irradiated fuel and possession of the fuel is transferred to the Secretary of 
Energy for its ultimate disposal in a repository." Consistent with this regulation, Entergy was 
required to submit the document identified as Plaintiffs' Exhibit II to the NRC in 2007 because 
Pilgrim's operating license was due to expire in 2012. As you know, however, its operating license 
was subsequently renewed. Therefore. Entergy has not been required to prepare, and has not in fact 
prepared, a recent spent fuel management plan comparable to Plaintiffs" Exhibit II. Moreover I 
note, as we explained during the December 17"' and IB1'1 conference calls, that Exhibit II was 
prepared in the context of a hypothetical decommissioning to be undertaken in the event that 
Pilgrim's operating license was not renewed, and thus reflects assiunptions about the allocation of 
costs that are no longer accurate nor applicable in light of Pilgrim's continued operation. 

Although there exists no '"current" document equivalent to Exhibit II for these reasons, 
Entergy will produce certain additional documents that contain information related to the cost of 
spent fuel storage at Pilgrim pursuant to the Protective Order, as noted above. Furthermore, 
although Entergy maintains that Exhibit II is not relevant to this action for the reasons stated above 
and the ones set forth in its earlier objections and responses to Plaintiffs' Requests, Entergy will 
also produce, subject to and without waiving those objections, certain other documents that relate to 
the preparation of Exhibit II which it has determined to be responsive to the Requests. 

6. Documents or Information Withheld or Redacted as Protected by Federal 
Regulation 

You asked us to identify the specific federal regulations which prevent the disclosure of 
certain documents and/or information potentially responsive to Plaintiffs' Requests. As Entergy's 
discovery responses indicate, Entergy has withheld certain documents and/or information from 
production pursuant to 10 C.F.R. § 73.22. In addition, certain documents that Entergy will produce 
in connection with its supplemental responses have been redacted to protect information in 
accordance with 10 C.F.R. § 2.390. 

7. Current Status of Former Entergy Employee David Tarantino 

As you requested, we have confirmed that Mr. Tarantino is not currently employed by 
Entergy nor retained by Entergy in a consultant capacity. 

8. Additional Information Related to Entergy's Response to Interrogatory #10 

Entergy's response to Plaintiffs' Interrogatory #10 identified certain individuals who 
occupied positions that were involved in the Pilgrim dry fuel storage project at the outset of that 
project. During our telephone conference, you asked us whether the listed individuals remained in 
the positions identified in Entergy's response throughout the life of the ISFSI project. We indicated 
that we believed that the positions had turned over since the outset of the project but did not then 
possess information to respond to your inquiry in greater detail. We have since followed up on 
those individuals' respective tenures in the positions listed and will supplement Entergy's response 
to Interrogatory #10 to reflect the subsequent occupants of those positions. 

4839-5879-3737 
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9. Production of Entergy's General Services Agreement with Holtec International 

Upon further review, we have determined that certain portions of Entergy's General 
Services Agreement with Holtec International may be produced subject to the Protective Order 
entered in this case. A redacted copy of the General Services Agreement will be produced as part 
of Entergy's forthcoming supplemental document production. Please note that we have redacted 
certain content that is proprietary to Holtec and therefore cannot unilaterally be disclosed by 
Entergy. Furthermore, since the General Services Agreement is company-wide and concerns 
services performed by Holtec for other Entergy facilities that have no bearing on the instant action, 
we have redacted certain confidential, commercially-sensitive content that is not responsive to 
Plaintiffs' Requests. 

Please do not hesitate to contact me with any questions. 

Sincerely, 

Donald D. Cooper 

Enclosures 

cc; Anne Bingham, Esq. (via electronic mail) 
Genevieve Byrne, Esq. (via electronic mail) 
Kevin Cassidy, Esq. (via electronic mail) 
James Lampert, Esq. (via electronic mail) 

4829-5879-2717 
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Kevin Cassidy 
Staff Attorney 

 
Earthrise Law Center  

Lewis & Clark Law School 
P.O. Box 445 

Norwell, MA 02061 
phone 781-659-1696 

cassidy@lclark.edu 
earthriselaw.org 

 
VIA EMAIL ONLY 
 

January 14, 2015  
 
Donald D. Cooper 
Kacey Houston Walker 
Nixon Peabody LLP 
100 Summer Street 
Boston, MA  02110-2131 
 
RE: Bostek et al. v. Entergy Nuclear Generation Co., et al., Case No. 13-MISC-479028 
 
Counsel: 
 
This letter follows up on our conferral phone calls of December 17 and 18, 2014, and subsequent email 
exchanges regarding Entergy’s December 8, 2014 discovery responses to Plaintiffs’ Second Request for 
Production of Documents and Third Set of Interrogatories, served June 10, 2014 and May 16, 2014 
respectively (“Entergy Responses”).  On December 10, 2014, we requested a conferral pursuant to Land 
Court Rule 7, in an attempt to resolve our differences regarding Entergy’s Responses and, at a minimum, 
narrow the issues that may need to be raised with the Court.  Subsequent to our conferral calls and 
additional email correspondence, you recognized that Entergy’s December 8th production was deficient, 
and on January 9 and 12, 2015, you provided further responses. 
 
Plaintiffs appreciate your January 9th letter and Entergy’s January 12th supplemental production, which 
partially respond to at least one of Plaintiffs’ many issues with Entergy’s production.  However, Plaintiffs 
still believe Entergy’s responses fail to satisfy the broad standards for civil discovery, and that Entergy 
has taken and continues to take an impermissibly narrow view of what constitutes discoverable materials 
to Plaintiffs’ requests. 
 
As you know, Plaintiffs were forced to seek relief from the Court to compel Entergy to sufficiently 
respond to earlier discovery requests. At that time, the Court agreed with Plaintiffs that Entergy was 
taking too narrow a view of what constituted discoverable materials.  It is unfortunate that Entergy has 
continued to persist in this approach.  Indeed, at least some of the documents Entergy produced in its 
January 12th production are responsive to Plaintiffs’ earlier discovery requests and Entergy should have 
produced them then.  As a result of Entergy’s continued recalcitrance, Plaintiffs intend to file a second 
Motion to Compel Further Production to seek relief from the Court. 
 
Specifically, at a minimum, Plaintiffs’ Motion to Compel will address the following deficiencies in 
Entergy’s production to date: 
 

Attachment 4



2 
 

Scope of Entergy’s Document Production:  In your January 9, 2015 letter, you confirmed, “Entergy has 
responded to Plaintiffs’ discovery requests solely on behalf of Entergy Nuclear Generation Co.,” despite 
Plaintiffs’ instructions defining Entergy to include certain affiliated corporate entities.  The fact that the 
documents produced by Entergy Nuclear Generation Co. are, in your view, “reflective” of responsive 
documents in the possession, custody, or control of the other identified corporate entities shows that 
Entergy Nuclear Generation Co. has access to those documents, and that they should be produced.  
Accordingly, this issue will be a subject of our motion. 
 
RFPs/Interrogatories related to Entergy’s Vermont Yankee Nuclear Plant:  Several of Plaintiffs 
RFPs and Interrogatories (RFPs 5, 12, 15, 16, 17, 19; Interrogatories 12, 14, 15) relate to Entergy’s 
Vermont Yankee Nuclear Plant.  You stated in your objections and on our conferral calls your position 
that such documents and facts are “outside the scope of, and wholly irrelevant to, this litigation.”  We 
explained on our conferral calls that we were willing to narrow the documents sought to those related to 
cost and duration of storage of spent nuclear fuel; however, you maintained your position that no 
Vermont Yankee documents were relevant.  We also note that Vermont Yankee is not the only other 
Entergy facility involved in storing spent nuclear fuel in dry casks. Accordingly, this issue will be a 
subject of our motion. 
 
Documents Prepared by Non-Party Entities:  Entergy objected to several of Plaintiffs RFPs to the 
extent they called for production of documents “regardless of the genesis or use of any such information,” 
(RFP 2) and to the extent they called for documents “including those prepared by a non-party entity” 
(RFPs 3, 6, 9, 10, 11).  We discussed your bases for these objections on our conferral call, and frankly we 
are still confused by your position.  The standard for producing discoverable material is whether the 
responsive material is within the party’s possession or control; whether Entergy prepared it or is aware of 
its genesis or use simply are not relevant considerations at this stage.   
 
We understand your position, as set forth in your objections and reiterated on our phone calls, to be that 
Entergy is not required to produce materials within Entergy’s possession or control, which are otherwise 
responsive, because they were not prepared by Entergy (narrowly interpreted by you as only Entergy 
Nuclear Generation Co.) or Entergy does not know the genesis or use of the information.  We disagree. 
Further, whether a document is subject to production does not involve the responding party making 
subjective determinations as to the usefulness of the responsive materials.  Accordingly, these issues will 
be subjects of our motion. 
 
State All Facts and Identify All Documents:  Several of Plaintiffs’ Interrogatories asked Entergy to 
“state all facts and identify all documents” that support Entergy’s contentions and/or denials 
(Interrogatories 4, 5, 6), relate to costs (Interrogatory 20), or relate to whether certain structures are part of 
the ISFSI (Interrogatory 23).  In responding to each, you stated that Entergy “ha[d] not yet determined 
each and every fact and each and every document upon which it will rely at trial.”  During our call, you 
stated that there are still some documents and facts that you are trying to decide if they are responsive to 
these Interrogatories.  It has now been more than seven months since Plaintiffs served these 
Interrogatories on Entergy.  That is more than enough time for Entergy to have decided whether certain 
facts or documents are responsive.  If Entergy is having such a difficult time deciding, then after seven 
months it should err on the side of disclosing documents that may be responsive rather than continuing to 
withhold them and frustrate the progress of discovery in this case.  Rather than do so, Mr. Cooper stated 
there was no timeframe regarding decisions on responsiveness of certain facts/documents, acknowledging 
only Entergy’s awareness of its obligation to supplement discovery.  However, the obligation to 
supplement is meant to apply to newly generated documents or documents of which a party is truly 
unaware when discovery responses are due.  Discovery supplementation is not intended to apply to 
documents the existence of which a party is aware when a discovery deadline arrives.  The refusal to 
decide on the responsiveness of facts or documents—for seven months—while withholding them and 
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vaguely promising to supplement at some undetermined future date complies with neither the letter nor 
the spirit of discovery rules.  Accordingly, this issue will be a subject of our motion. 
 
Publicly Available Documents: Entergy objected to several of Plaintiffs RFPs and Interrogatories to the 
extent they called for production or identification of documents that are otherwise publicly available (RFP 
1; Interrogatories 4, 5, 7, 18).  On our conferral calls, you confirmed your position that Entergy has no 
obligation to even identify documents in its possession that it claims are publicly available to Plaintiffs. 
 
Again, we strongly disagree.  Entergy is not excused from producing requested documents in its 
possession or control simply because Plaintiffs might be able to find them elsewhere.  Accordingly, this 
issue will be a subject of our motion. 
 
One Email in Seven Years:  In response to RFP No. 1, which asks for internal memoranda, emails and 
other documents related to press about the ISFSI project, Entergy produced one email created during the 
seven year span contemplated by the request.  On our conferral call, you confirmed that Entergy’s 
production related to this request was complete.  Given the number of public statements, presentations, 
and Entergy representatives’ quotes in newspaper articles related to the ISFSI project over the past several 
years, Plaintiffs find it incredible that there would only be one internal email discussing or related to the 
topics listed in RFP No. 1.  Accordingly, this issue will be a subject of our motion. 
 
 
In addition to the discovery deficiencies noted above, we did not see in your January 12th production the 
complaint and attached exhibits referenced in Ms. Sheehan’s January 12th email to Ms. Walker; neither 
did we see the attachments to, or documents otherwise referred to in, the relatively few documents that 
Entergy did produce.  Such documents are clearly responsive to several of Plaintiffs’ RFPs, including but 
not limited to RFP No. 2.  Please let us know when you intend to supplement discovery with those 
documents. 
 
We intend to file the Motion to Compel Further Discovery by January 23, 2015.  Please let us know 
before then if Entergy intends to further supplement its production or interrogatory answers in such a way 
that eliminates or narrows any of the issues identified above.  As always, please feel free to call me to 
discuss any of these matters further. 
 
Best regards, 

 
Kevin M. Cassidy 
 
cc via email:  Margaret Sheehan 
   James Lampert 
   Genevieve Byrne 
 



Kevin Cassidy <cassidy@lclark.edu>

Bostek et al. v. Entergy Nuclear Generation Co., et al. - follow-up to January
14th discovery letter

Kevin Cassidy <cassidy@lclark.edu> Wed, Jan 21, 2015 at 8:52 PM
To: "Cooper, Donald" <dcooper@nixonpeabody.com>, "Walker, Kacey Houston" <kwalker@nixonpeabody.com>
Cc: James Lampert <james.lampert@comcast.net>, Meg Sheehan <meg@ecolaw.biz>, Genevieve Byrne
<gebyrne@gmail.com>

Counsel:

This email follows up on our January 14th letter regarding Entergy's recent responses to Plaintiffs' discovery
requests. 

As we indicated on our conferral calls, Plaintiffs are primarily interested in documents relevant to the costs of
the ISFSI and duration of spent fuel storage at the Pilgrim site.  In this regard, I note that Entergy owns or
operates at least 8 nuclear power stations other than Pilgrim that have operating ISFSIs, and that the same
company (Entergy Nuclear Operations) operates not only Pilgrim but also four of the others.  In response to
your objections to Plaintiffs' RFPs 5, 12, 15-17 and 19, our letter of January 14 mentioned our willingness to
narrow those RFPs to documents related to costs of the ISFSIs and duration of spent nuclear fuel in the
ISFSIs. 

Also related to duration of spent nuclear fuel in the ISFSIs, we also are seeking documents  relating to
Entergy's or its predecessor's or the Plymouth zoning board's understanding, during the time frame in which
the original 1967 Special Permit was granted, of the duration of storage of spent fuel storage in dry casks, or
anywhere outside of the spent fuel pool, at Pilgrim.  In other words, when the Special Permit was granted,
what was the understanding of how long spent nuclear fuel was to be stored on site, and how was it to be
stored during that time.  The specific RFPs that address this are found at RFP Nos. 7-11. 

Although we believe we indicated to you on our conferral calls our willingness to narrow RFP Nos. 7-11 as
described above, we realized that we did not explicitly discuss this in our January 14th letter Accordingly, we
wanted to follow-up to make our offer to narrow RFPs 7-11 clear in hopes that it will cause Entergy to
reconsider its objections to these RFPs and produce responsive documents.  As we discussed with you
during our conferral calls, Entergy has put the scope of the original Special Permit squarely at issue by its
position throughout this litigation and as articulated in its Response to Interrogatory No. 6 "that the storage of
spent nuclear fuel on the concrete pad is permitted by the 1967 Special Permit either as an accessory use to
the principal use allowed by that Permit, or as part of the principle use itself."  Accordingly, Plaintiffs are
entitled to any documents, no matter how "ancient," that Entergy has in its possession relating to this issue or
otherwise supporting its position.

Please let us know by Friday if our offer to narrow RFPs 7-11, or our offer to narrow Plaintiffs' RFPs 5, 12,
15-17 and 19, will cause Entergy to reconsider its objections to those RFPs, so we know whether or not to
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raise these issues with the Court in our motion to compel.  Thank you.

Best regards,

Kevin

--

Kevin Cassidy, Staff Attorney | Earthrise Law Center | Lewis & Clark Law School
 http://earthriselaw.org |  | cassidy@lclark.edu | Phone: 781-659-1696

This communication and any attachments may be attorney-client privileged and confidential and are
intended only for the use of the individual or entity named above.  If you have received this communication
in error, please immediately destroy it and notify the sender.
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January 23, 2015 

Via Electronic Mail 

Kevin Cassidy 
Earthrise Law Center 
Lewis & Clark Law School 
P.O. Box 445 
Norwell, MA 02061 

Re: Bostek et al. v. Entergy Nuclear Generation Co. et al, Case No. 13-MISC-479028 

Dear Counsel: 

On behalf of Defendant Entergy Nuclear Generation Co. ("Entergy"), I write in response to 
your letter dated January 14, 2015, in which you lay out six purported deficiencies of Entergy's 
Supplemental Responses ("Entergy's Responses") to Plaintiffs' Second Request for Production of 
Documents and Third Set of Interrogatories (together, "Plaintiffs' Requests"). For the reasons set 
forth below, none of the points identified in your letter is properly the basis of a motion to compel 
further disclosure. I will address each of your points in turn. 

1. Scope of Entergy's Document Production 

As we indicated to you previously, Entergy's production of documents responsive to 
Plaintiffs' Requests reflects documents available not only to Entergy Nuclear Generation Co. (the 
named party in this action), but also to the other Entergy entities identified in the "Instructions" set 
forth in the Requests. More specifically, Entergy has conducted a diligent search of records 
available to Entergy Nuclear Generation Co. and to related entities reasonably likely to possess 
records concerning the storage of spent fuel at Pilgrim Nuclear Power Station, and it has produced 
available, non-privileged, non-protected records responsive to Plaintiffs' Requests. Entergy 
submits that it has satisfied its discovery obligations in this regard, and that motion practice on this 
issue would be unnecessary and unproductive. 

2. RFPs/Interrogatories Related to Entergy's Vermont Yankee Nuclear Plant 

As you note in your January 14, 2015 letter, counsel for Plaintiffs offered during our 
December 17 and 18, 2014 conferrals to narrow the scope of certain Requests seeking the 
production of information and documents related to Vermont Yankee, to which Entergy has 
objected. Although we indicated to you during those teleconferences that we would be willing to 
consider revised requests to this effect, we did not hear from you this past Wednesday night 
concerning that offer. In your January 21, 2015 e-mail, you indicated that "Plaintiffs are primarily 
interested in documents relevant to the costs of the ISFSI and duration of spent fuel storage at the 
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Pilgrim site." Entergy understands Plaintiffs' position in this regard; that is why, in its recent 
supplemental document production, Entergy produced additional cost-related documents specific to 
Pilgrim. {See ENT00002795-00002803, ENT00002748-ENT00002775, ENT00002776-00002794, 
ENT00002804-0003021, and ENT00003022-00003049.) Those confidential documents, produced 
subject to the Protective Order entered in this case, set forth the lump-sum construction costs of the 
ISFSI project and the associated per-cask equipment and loading costs of the casks themselves. 

To the extent that Plaintiffs view documents and information related to "at least 8 nuclear 
power stations other than Pilgrim that have operating ISFSIs" (1/21/15 Cassidy E-Mail (emphasis 
added)) as somehow relevant to this action, however, Entergy vehemently disagrees. This is a 
zoning action; it is, by its very nature, locality- and site-specific. If the cost of ISFSI construction is 
to play any role at all, only the cost of the ISFSI project at Pilgrim can possibly bear on the 
analysis. The cost of spent fuel storage at other Entergy-owned sites, including but not limited to 
Vermont Yankee, is simply immaterial to the litigation. 

Entergy has produced Pilgrim-specific cost information responsive to Plaintiffs' Requests, 
and in doing so it has satisfied its discovery obligations. Any non-Pilgrim cost information is 
completely irrelevant to this action and not reasonably calculated to lead to the discovery of 
admissible evidence; it is therefore outside the scope of permissible discovery. 

3. Documents Prepared by Non-Party Entities 

Entergy stands by its objections to Plaintiffs' Requests to the extent that those requests call 
for Entergy to search for and produce documents created by non-party entities or persons other than 
Entergy. Nonetheless, Entergy has not withheld any documents from production on this basis, and 
has produced documents located after a diligent search of its records without regard to the source of 
such documents. There is thus no basis for Plaintiffs to seek to compel any further production on 
this ground. 

4. Entergy's Responses to Plaintiffs' Interrogatories Asking Entergy to "State All Facts 
and Identify AH Documents" 

As you note in your letter, in certain of its responses to Plaintiffs' Interrogatories Entergy 
has expressly reserved its right to supplement its responses to the extent that it later learns of 
additional facts or documents upon which it will seek to rely at trial. Entergy is puzzled by 
Plaintiffs' continued quibble with this reservation, which seems to ignore the fact that Entergy has 
not refused to respond to any of Plaintiffs' Requests on the basis that discovery is incomplete or that 
additional responsive information may yet come to light.1 However, since your letter erroneously 
conflates Entergy's reservation of rights in this regard with our candid, good-faith disclosure to you 
during our December 17 and 18, 2014 teleconferences that Entergy was still evaluating the 
responsiveness of certain materials to Plaintiffs' Request for Production of Documents, I hope the 
following explanation will resolve your confusion. 

Any implication that Entergy's reservation of rights in this regard was intended as an objection to Plaintiffs' 
Interrogatories or interposed for purposes of evasion is belied by the fact that it is expressly characterized as a 
'further" response {see Entergy's Responses to Interrogatories Nos. 6, 20 & 23), or is articulated 

"[n]otwithstanding" Entergy's substantive response {see id. at Nos. 4 & 5), to each of the interrogatories you cite 
in your letter. 
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At the time of our conferral calls, Entergy was reconsidering—at Plaintiffs' behest—the 
producibility of certain highly-sensitive documents related to the cost of spent fuel storage at 
Pilgrim, which it had previously objected to producing. Following our calls, I wrote to you to 
regarding those documents (and various other discovery-related issues) on January 9, 2015, and 
Entergy served a supplemental document production and Supplemental Responses reflecting those 
documents on January 12, 2015. As Entergy's Supplemental Responses make clear, those 
documents are unrelated to the Interrogatory Responses that your letter complains of—and in any 
event, those documents have now been produced. 

Entergy's good-faith reconsideration of its earlier objection to producing certain documents 
as part of the collaborative process prescribed by Superior Court Rule 9C should not be 
misconstrued. And it certainly is not grounds for a motion to challenge Entergy's unrelated 
reservation of its right to identify additional facts and documents that support its positions if such 
facts or documents later come to light. Indeed, Entergy has not withheld any responsive, non-
privileged, non-protected documents on the basis of its reservation of rights, so any motion practice 
on that point would be futile. 

5. Publicly-Available Documents 

Your letter also takes issue with what Plaintiffs perceive to be Entergy's failure to produce 
or identify documents that are readily available to Plaintiffs and other members of the general 
public. Entergy respectfully submits that Plaintiffs' form-over-substance insistence that Entergy 
identify2 publicly-available documents to support facts that Plaintiffs cannot seriously question does 
not further the objectives of liberal discovery and serves only to unduly burden Entergy. 
Accordingly, with the one exception noted below notwithstanding, Entergy disagrees that any 
further production or identification is warranted. 

By way of example, your letter suggests that Plaintiffs would ask the Court to compel 
Entergy to identify every "publicly-available document[] indicating that Pilgrim, as licensed, 
generates spent fuel as a result of its power generation." {See Entergy's Responses to 
Interrogatories Nos. 4 & 5, cited in 1/14/15 Cassidy Letter.) As Em sure you can imagine, 
innumerable documents support the fact that a nuclear power plant like Pilgrim produces spent 
nuclear fuel—indeed, it is a central fact of the plant's operation—and Plaintiffs' own filings in this 
case make abundantly clear that Plaintiffs understand this fact.3 Yet Plaintiffs would have Entergy 
spell out the date of preparation, sending, and receipt of any such document, the name of each 
person who received it, and a summary of its contents for each of the countless documents 
reflecting this undisputable (and, for purposes of this litigation, bindingly undisputed) fact. This is 
unreasonable, and hardly calculated to lead to the discovery of admissible evidence. 

Your letter asserts that Entergy "objected to several of Plaintiffs RFPs" that called for production of documents 
"that are otherwise publicly available," but this mischaracterizes Entergy's Responses. Although Plaintiffs' 
Request for Production No 1 (which you cite in your letter) concerns "public statement[s] relating to . .. storage 
of spent nuclear fuel at Pilgrim," Entergy does not interpret that vague and ambiguous request to seek the 
production of such public statements themselves, but rather the m/emz/"memoranda, emails and other 
Documents" associated with such statements. Accordingly, no publicly-available documents are responsive to 
that Request as Entergy understands it. 

1 To cite just one example of the filings that support this fact, it was plainly established on Entergy's earlier motion 
to dismiss for lack of standing that "Pilgrim generates spent nuclear fuel as a byproduct of nuclear power 
production." {See Consolidated Statement of Facts dated June 16, 2014 at*[ 67.) 

3 
481 )-4254-5m 1 



January 23. 2015 

Page 4 

And to the extent that Plaintiffs take issue with Entergy's failure to suitably "identify" the 
Plymouth Zoning Bylaw, which is referenced on three occasions in Entergy's Interrogatory 
Responses {see Entergy's Responses to Interrogatories Nos. 4, 5 & 7), Entergy urges that the 
threatened motion practice would be an unnecessary drain on the Court's and the parties' time and 
resources. If Plaintiffs have any serious question as to what Entergy means when it refers to "[t]he 
applicable Town of Plymouth Zoning Bylaw which ... has been produced in this litigation," I am 
confident that we can resolve that question without the Court's intervention. 

Notwithstanding the foregoing, while Entergy believes that it has adequately identified the facts 
concerning certain zoning permits that it referenced in its response to Interrogatory No. 18, it recognizes 
that it did not provide the exact month and day of the permits that it otherwise identified by year and 
substance. In the interest of completeness and avoiding unnecessary discovery disputes, Entergy is 
willing to further supplement its response to Interrogatory No. 18 to provide additional details. 

6. Availability of Former Employees' E-Mail 

As we explained to you during our December 17, 2014 conferral call, Entergy searched for 
available documents responsive to Plaintiffs' Request for Production No. 1 and produced the 
documents located in that search. Certain individuals who may have had knowledge or information 
concerning press statements about the ISFSI project are no longer employed by Entergy. This 
includes Jack Alexander and Dave Tarantino, about whom you specifically inquired during our 
conferral call, whose e-mail records are no longer within Entergy's custody or control. 

Entergy has responded in good faith to each of the discovery issues that Plaintiffs raised in 
our December 17 and 18, 2014 conferral calls, and I hope that this letter further clarifies its 
positions. Please do not hesitate to contact me with any questions or if I can provide further 
information to avoid costly and unnecessary motion practice. 

Sincerely, 

Donald D. Cooper 

cc: Anne Bingham, Esq. {via electronic mail) 
Genevieve Byrne, Esq. {via electronic mail) 
Margaret E. Sheehan, Esq {via electronic mail) 
James Lampert, Esq. {via electronic mail) 

4 
4814-3254-5111 1 


