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COMMONWEALTH OF MASSACHUSETTS 
DEPARTMENT OF ENVIRONMENTAL PROTECTION 

 
________________________________ 
In the Matter of    OADR Docket No. 2015-009 
Entergy Nuclear Operations, Inc. and  DEP File No: Waterways Application 
Entergy Nuclear Generation Co.  No. W14-4157, Superseding Written 
      Determination 
      Plymouth, MA 
_________________________________ 
 

REBUTTAL TESTIMONY OF E. PINE DUBOIS 
 

 
 I, E. Pine duBois hereby depose and say: 
 

1. My Pre-Filed Direct Testimony (“PFDT”) dated June 29, 2105 has been filed in 

the above-referenced matter.  This is my Rebuttal Testimony in response to the Pre-Filed 

Direct Testimony of the Respondents Massachusetts Department of Environmental 

Protection (“DEP”) and Entergy Nuclear Operations, Inc. and Entergy Nuclear 

Generation Co. (“Entergy”). 

2. In preparation for this Rebuttal Testimony I reviewed the Pre-Filed Direct 

Testimony of Entergy’s witnesses Eric J. Las and Philip D. Harizi and DEP’s witness 

David Hill and related documents.  I also have reviewed DEP’s and Entergy’s 

Memoranda of Law. 

JRWA Has Standing 

3.  Both DEP and Entergy argue that Jones River Watershed Association 

(“JRWA”) does not have standing to appeal the Written Determination (“Determination”) 

issued for Pilgrim Nuclear Power Station (“Pilgrim”) that is the subject of this matter 

because JRWA is not a “person aggrieved” that may suffer a particularized injury.  See 

DEP Memo at 3-5; Entergy Memo at 8-9.  However, both DEP and Entergy fail to 
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acknowledge and/or recognize JRWA’s unique position and mission as an organization, 

which exists entirely to protect the Jones River Watershed, including the species that rely 

on it. 

4.  JRWA’s work and mission are place-based and geographically specific. JRWA 

is named for the Jones River and the organization’s entire reason for being is to protect 

and restore the watershed, including the native species that rely on it for habitat. 

5.  As stated in my PFDT, JRWA is located at the Jones River Landing 

Environmental Heritage Center (Jones River Landing) at 55 Landing Rd. in Kingston, 

directly adjacent to the Jones River. Jones River Landing is a supporting organization of 

JRWA. Together, the organizations own three parcels of land totaling about one acre on 

the Jones River including two historic boatyards. JRWA owns two additional properties 

within the Jones River Watershed totaling about 13 acres.  

6.  JRWA primary headquarters at the Landing is thought to be the oldest 

continually operating boatyard in the United States. The Landing continues the traditions 

of boatbuilding through Massachusetts Bay Maritime Artisans’ volunteers and staff, 

which have built and restored several wooden craft at the Landing over the past ten years.  

JRWA purchased the Landing in 2003, and spent years and significant capital to clean up 

and restore the site to useful status.  

7.  Also housed at the Landing is the Ecology Center that includes various 

equipment and materials used in the monitoring of native and migrating fish and the salt 

marsh. Computers, solar powered cameras, underwater cameras, GPS and laboratory 

equipment are housed at the Landing and used by JRWA staff, volunteers and seasonal 

interns from universities and the Massachusetts Maritime Academy.  
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8. The Massachusetts Division of Marine Fisheries stages equipment from the 

Landing and works with JRWA to monitor rainbow smelt, river herring and American eel 

at the Landing and elsewhere in the Jones River. JRWA also works with the Center for 

Coastal Studies monitoring water quality in the river and for five years monitored 

Kingston and Plymouth Bays for DEP’s Massachusetts Estuaries Project. 

9.  JRWA works with the Town of Kingston to reduce stormwater runoff into the 

river and in June 2015 completed a project at the Landing to improve the infrastructure so 

that runoff from nearby roads could go through the Landing property after extensive 

filtering.  JRWA itself has installed stormwater treatment systems in the Jones River 

Watershed at the Elm St dam, on Marsh Road and on Rte. 106 to improve the quality of 

water running into Jones River and has worked with the Towns of Kingston, Duxbury 

and Plymouth over many years to improve the quality of the water in Kingston, Duxbury 

and Plymouth Bays.  

10.  JRWA is presently working with the Town of Duxbury to accept a 

conservation restriction on land bordering Kingston Bay to preserve the water quality in 

the Bay. JRWA owns additional parcels in the Jones River Watershed (in Kingston and 

Duxbury) to protect habitat lands, and has more than 60 additional acres in conservation 

restrictions along the river to protect the river and improve the habitat for river herring. 

11. One of JRWA’s primary goals is to restore river herring spawning to Silver 

Lake, which is about 11 miles from Pilgrim.  To advance this goal, JRWA has targeted 

three dams on the Jones River for removal in order to expand and restore spawning 

habitat for river herring upstream, and ultimately to restore river herring to Silver Lake.  

The first of the three dams, Wapping Road dam, was demolished in September 2011. 
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JRWA raised a total of $750,000 dollars in local, state and federal funds to accomplish 

the removal of the Wapping Road dam and site restoration, and was the project 

coordinator for the construction and restoration activities.  

12.  JRWA is currently working on the removal of two more dams and has 

applied for federal funding from NOAA for design work to remove the head of tide dam 

as well as replacement of an upstream obstacle as part of its long-term mission of 

restoring river herring through the Jones River to Silver Lake. 

13.  JRWA is presently working with the Town of Kingston to acquire an 

additional 30 acres on the Jones River north of Grove Street in Kingston to protect the 

river herring that travel along this section of the River to access spawning grounds and 

habitat in Silver Lake. JRWA has raised funds specifically for this project. 

14.  Since before 2000, JRWA has worked to develop the Watershed Action 

Alliance of Southeastern Massachusetts to address water resource issues and improve 

river herring habitats. JRWA is a member of various other alliances to protect river 

herring and improve water quality. 

15. Also in furtherance of its goal of restoring river herring to the Jones River 

Watershed, JRWA is actively engaged in a region-wide effort to protect the river herring, 

which have suffered from catastrophic populations declines. JRWA works with its 

partners in the Watershed Action Alliance of Southeastern Massachusetts to secure grants 

and created an educational kiosk to promote restoration of herring runs by removing 

dams and restoring rivers in towns and watersheds in the region. 

16. JRWA region-wide engagement includes participation in the Herring Alliance, 

which is addressing the problem of fisheries by-catch and working to have federal 
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regulations adopted that will prevent the accidental catch of river herring at sea, 

especially by mid-water trawlers.  

17. Every year since 2005, JRWA has conducted a river herring count during the 

spring migration when river herring are returning to the Jones River to spawn.  JRWA 

provides these data to NOAA and Massachusetts Division of Marine Fisheries (“DMF”), 

which rely on JRWA’s data to do their work.   

18.  In 2006 and 2007, I studied reports about Pilgrim’s operations to provide 

written and oral comments to the U.S. Nuclear Regulatory Commission (“NRC”) on 

Entergy’s application to renew its operating license for 20 years from 2012 to 2032. 

19.  JRWA tracks Entergy’s monthly Discharge Monitoring Reports (“DMR”) 

and biannual and annual Marine Monitoring Reports required by Pilgrim’s National 

Pollutant Discharge Elimination Permit (NPDES). This permit covers the operation of 

Pilgrim’s Cooling Water Intake Structure (“CWIS”), which consists of withdrawing up to 

510 million gallons of water per day from Cape Cod Bay and discharging it out through 

the discharge canal. Photographs of the intake and discharge canals are attached to the 

Appellants’ March 19, 2015 Notice of Claim in this action.  See, Attachment Exhibit 5 to 

Notice of Claim, June 9, 2014 Affidavit of duBois, Exhibit 2A-C.  

20. Entergy’s DMRs and Marine Monitoring Reports show that over time the 

Jones River population of rainbow smelt has been impacted by CWIS operations at 

Pilgrim. These reports also show that river herring (blueback herring and alewives) are 

killed every year by Pilgrim’s CWIS and are often one of the dominant groups impinged 

at Pilgrim.. Thus, despite the 8-mile distance between JRWA headquarters and Pilgrim, 

there is a direct nexus between Pilgrim’s operations and JRWA’s interests.   
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21. From January 2006 and continuing to the present, there has been a 

moratorium on the harvest, possession and sale of river herring due to the decline of 

populations of the fish, and their importance in the ecosystem. 

http://www.mass.gov/eea/agencies/dfg/dmf/programs-and-projects/river-herring-

moratorium.html These fish migrate past Pilgrim along the shoreline and are impinged in 

the CWIS. 

22.  JRWA and its members rely on the operators of Pilgrim, a highly 

controversial nuclear power station, to protect the significant financial, property, and 

organizational interests of JRWA in the habitats and health of the Cape Cod Bay 

ecosystem that includes the Jones River.  When Entergy’s self-interest impairs the 

judgment of Pilgrim’s operators, as reflected by the September 1, 2015 decision of the 

NRC to move Pilgrim into its lowest degraded category, 

https://www.bostonglobe.com/metro/2015/09/02/pilgrim-nuclear-plant-safety-rating-

downgraded/iOdfyQq7neXeMPQKeC0oMJ/story.html, JRWA relies on regulators, in 

this case DEP, to execute its duty to protect JRWA’s interests. 

23. Entergy is required to devise a fail-safe method to handle “Beyond Design 

Basis External Events” (BDBEE) in order to prevent a spent fuel pool fire and/or 

meltdown at Pilgrim. Harizi PFDT ¶s 8-14.   DEP’s Determination approves installation 

of a mooring and buoy proximate to an area that is vulnerable to the most velocity and 

impact that the ocean has to offer along the Massachusetts coast as one way to prevent a 

spent fuel fire and/or nuclear meltdown. 

24. DEP has not required Entergy to use a fail-safe method but instead DEP is 

allowing Entergy to screw a 1.5-inch rod into the ocean bed where the waves break. 
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Scour alone can undermine the hold of the anchor, and a buoy with a snatch, as DEP 

approved, can be ripped from the eye of the mooring at any time with the force of waves, 

ice, or marine debris.  

 25. Pilgrim most frequently experiences unplanned shut downs due to weather 

related loss of power.  See, Maurer PFDT.   It is most likely that when Entergy needs to 

implement the FLEX strategy system approved by DEP, this contraption will not be 

available as planned.  While JRWA is not concerned about the direct environmental 

effects of screwing an anchor into the floor of the ocean, JRWA is concerned that it will 

not stay there and will not be available when needed, and thus will contribute to an 

uncontrolled accident at Pilgrim.  Such an uncontrolled accident will put JRWA out of 

business and destroy all the organization has worked for more than three decades in the 

Jones River and Cape Cod Bay. 

26.  In the past six months Pilgrim has experienced accidental shut downs due to 

equipment failing to be maintained and to act as designed. See, Maurer PFDT.  As a 

result of poor performance, Pilgrim is listed with two other Entergy plants as the worst 

performing nuclear plants in the country—just short of being required to close. See, ¶22 

(link) above.   

27. As Entergy’s FLEX plan is being proposed as the last line of defense, it must 

function as required in order to prevent a nuclear catastrophe.  If not, the Landing will be 

vacated, JRWA’s three decades of the work on behalf of the river and fisheries and 

maritime trades will suffer irreparable harm, and all of the effort to purchase and protect 

lands will have been for naught as they become polluted with an accident that should not 
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have happened.  All of this will occur because DEP did not require a fail-safe method that 

will succeed in an emergency that is beyond the design basis of Pilgrim. 

28. Even if Entergy’s proposed project functions as intended, it will still result in 

untold number of gallons of radioactively contaminated seawater being generated at 

Pilgrim. The Gulf of Maine current travels along the Massachusetts Coast and in Cape 

Cod Bay.  In the Gulf of Maine current, migrating fish swim with and against the current 

to feed and find refuge from the predators in the deeper waters. This is why so many fish 

homing to the Jones River are currently impinged and entrained as a result of Pilgrim’s 

operations.  It is also why any discharges of contaminated cooling water, created as a 

result of Entergy’s FLEX system operating as it is intended, will harm migrating fish and 

aquatic species JRWA has been working so hard to protect. 

29.  Mr. Las and Mr. Harizi only speculate about what will be done with the 

seawater pumped in with the FLEX system once it is used to cool the reactor and/or spent 

fuel pool.  As I stated in my PFDT, ¶ 13, Mr. Noyes addressed the disposal of 

contaminated water on November 18, 2014.  He did not provide a specific plan for 

disposing of the contaminated water but rather stated Entergy would “make contingencies 

at the time.”  

30.  Given the lack of a confirmed, written plan to deal with the large amounts of 

contaminated sea water, it is reasonable for JRWA to be concerned that such 

radioactively contaminated wastewater will be discharged back into Cape Cod Bay, as 

has been the case with the contaminated water used to cool the Fukushima plant in Japan. 

See, Part VI of JRWA’s July 31, 2014 Comments on Entergy’s Waterways License 

Application, Exhibit 5 to March 19, 2015 Notice of Claim. 
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31.  Entergy currently discharges radionuclides to Cape Cod Bay as part of its 

routine operations. http://www.nrc.gov/reactors/operating/ops-experience/tritium/plant-

specific-reports/pilg.html See, Part II of JRWA’s July 31, 2014 Comments on Entergy’s 

Waterways License, Exhibit 5 to March 19, 2015 Notice of Claim.  The release of 

contaminated water during or following a BDBEE at Pilgrim would add to the amount of 

pollution that Pilgrim discharges to Cape Cod Bay, and may harm JRWA’s interests.  

32.  In sum, JRWA’s interest and involvement in this matter goes far further than 

“demonstrated concerns over the safety and environmental impacts” of the Pilgrim plant.  

See DEP Memo at 5.  Unlike the general public, JRWA has devoted countless hours of 

staff and volunteer time over the course of three decades toward protecting and 

improving the health of the Jones River Watershed, which has the potential to be 

adversely impacted by DEP’s Determination.  Unlike the general public, JRWA has 

invested significant financial and institutional resources in the Jones River Watershed, 

including financial resources to study and protect fish species that use the Jones River as 

habitat and also are harmed by Pilgrim’s operations.  JRWA presently has plans in place 

to invest additional financial resources in the future. 

33.  JRWA’s interest also is particularized due to its status as an owner of 

property directly adjacent to the Jones River, which is the location of its headquarters.  

Finally, as discussed, JRWA’s entire existence as an organization is tied to the river and 

the watershed.  Accordingly, the injury or harm JRWA may suffer is not at all the same 

as that suffered by the general public.   

The Pilgrim Site Has Been Altered by Fill 
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 34.  DEP claims that the Project site has not been altered by fill.  MassDEP 

Memorandum p. 9.  It relies on Hill PFDT ¶¶ 11 and 12 for this statement.  Hill PFDT ¶ 

11 refers to five Chapter 91 licenses/permits issued for dredging “in the area of the 

proposed moorings.”  ¶ 11. I have reviewed these licenses/permits.  As described below 

in ¶s 35-37, several of these licenses/permits show alternation of the site by both 

dredging, as Hill points out, and by fill, which Hill neglects to include in his PFDT.  

 35.  Waterways License 5504 issued for Pilgrim is for several activities including 

the construction of stone breakwaters.  In order to create the breakwaters, Tidelands were 

filled with rocks and other materials to make the breakwater. The Plans accompanying 

License 5504 at Sections A-A and B-B describe the fill material as “rubble mound 

construction using heavy cap stone on a quarry run core” and show where the fill was 

placed.  

 36.  Hill states DEP issued License 399 in 1977 and this authorized dredging. It 

also authorized filling.  License 399 is Exhibit 7 to my Rebuttal.  This license states, 

“revetment and rock fill may be placed along the mean high water line and encroaching 

into said Bay…” page 2.  The plans, page 7, show “existing groin of rubble mount const. 

heavy cap stone on quarry run core.”  

 37. Hill also testifies DEP issued License 5784 in 1971.  A copy of this License is 

Ex. 8 to my Rebuttal. The License approved maintenance of the breakwaters and shows 

that tidelands were filled.   

Rights of the public in the tidelands 

 38.  Exhibit 9 to my Rebuttal is a true and accurate copy of documents I obtained 

from the Plymouth Count Registry of Deeds. These documents relate to Land Court Case 
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35214, which involved a petition by Boston Edison to register certain land associated 

with Pilgrim. The five page Petition indicates it was signed by the Land Court judge on 

Feb. 27, 1974.  Attached to that Petition was the document entitled “Stipulation” No. 

35214, signed by Eliot L. Richardson, then Massachusetts Attorney General, and Charles 

W. Patterson, Assistant Attorney General. 

 39. Also included in my Exhibit 9 are 5 pages of maps with the date March 4, 

1974 and referring to Land Court registration No. 35214.  I obtained these from the 

Plymouth County Registry of deeds. 

 40.  In my review of the testimony and documents relied on by DEP and Entergy 

to establish the Tidelands boundaries in this matter. I have not seen a reference to any of 

the documents included in my Exhibit 9. 

Specific Damage to the Environment 

 41.  The failure of the project to perform its intended purpose may result in a loss 

of adequate cooling of the spent fuel pool.  Harizi PFDT ¶ 11. This could result in a spent 

fuel fire. 

 42. Attached as Exhibit 10 to this Testimony is a copy of “Report to the 

Massachusetts Attorney General on the Potential Consequences of a Spent-Fuel Fire At 

the Pilgrim or Vermont Yankee Nuclear Power Plant,” by Jan Beyea, Ph.D.  This report 

looks at the impact of hypothetical releases of various quantities of Cesium-137 from 

Pilgrim.  See, p. 7 et seq. 

43. Cesium-137 is classified as ionizing radiation. EPA Fact 

Sheet. http://www.2epa.gov/radiation/radiation-basics.  
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44. The National Institutes of Health ToxNet database provides citations to 

articles about harm to biota from exposure to ionizing radiation and Cesium-137 in 

particular. I have reviewed some of the extracts of the articles cited, including:  

a. Environ. Pollut. 2012, Sep; 168:107-12 (Barking, Essex: 1987) about the 

potential detrimental impact of ionizing radiation on natural biota;  

b. Lamb T et al., Arch Environ. Contam. Toxicol. 20(1): 138-42 (1991) about 

potential genetic damage to turtles exposed to long-lived radionuclides. 

 45.  Based on my understanding of the Attorney General’s report and my research 

on National Institutes of Health website, a release of Cesium-137 resulting from a spent 

fuel fire could cause damage to the environment. 

 46.  Exhibit 11 includes copies of two photos I obtained from DEP Waterways 

files in Boston, and Exhibit 12 includes two Google Earth images of Pilgrim that I 

retrieved from Google Earth with an Image Date of May 23, 2015. 

 
Signed under the pains and penalties of perjury this 18th day of September 2015. 

 

         
      ________________________ 
       E. Pine duBois 
       55 Landing Road 
       Kingston, MA  02364 
       781-585-2322 
       Email: pine@jonesriver.org 
 


