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ENTERGY NUCLEAR GENERATION CO., et al.

DEFENDANT ENTERGY NUCLEAR GENERATION CO.’S
MEMORANDUM IN SUPPORT OF ITS
MOTION FOR MANDATORY DISMISSAL OF PLAINTIFFS’ CLAIMS
Defendant Entergy Nuclear Generation Co. (“Entergy”) respectfully moves this Court
pursuant to Massachusetts Rule of Civil Procedure 41(b)(2) to dismiss Plaintiffs’ claims in their
entirety on the ground that Plaintiffs have not carried their burden of establishing their standing
to assert them, for three reasons:
First, Plaintiffs have failed to identify a cognizable interest that is protected by the
Plymouth Zoning Bylaw. As discussed below, the Bylaw does not specifically create and define
a protected interest in Plaintiffs’ property values, and the Supreme Judicial Court has deemed
general prefatory Bylaw language referring to “preserv[ing] the value of land and buildings” to
be insufficient to confer standing based on a claim of diminution in property value. See Kenner
v. Zoning Board of Appeals of Chatham, 459 Mass. 115, 123 (2011).
Second, Plaintiffs have not established standing because they have not offered credible
expert evidence that they have suffered a material “definite violation of a private right, a private
property interest, or a private legal interest.” Bell v. Zoning Bd. of Appeals of Gloucester, 429
Mass. 551, 554 (1999). Here, Plaintiffs’ expert did not base his conclusion on any original
examination of Plaintiffs’ specific properties, but instead presented an academic literature review
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that misconstrued or ignored the two major studies of ISFSIs’ effects on property values—both
of which found no discernible diminution effect—and instead drew his conclusions from a
methodologically flawed undergraduate paper that was unrelated to ISFSIs and an assortment of
media articles that in fact support the use of dry cask storage at Pilgrim. In response, Entergy
offered three credible experts who refuted Plaintiffs’ expert testimony and presented a detailed
appraisal study of the subject properties. That study demonstrated that the facts do not support
Plaintiffs’ expert’s conclusion that the ISFSI constitutes a disamenity, and show that Plaintiffs’
property values in fact increased rather than decreased after the announcement of the ISFSI.
Finally, Plaintiffs have not demonstrated that their purported injury is special and
different from the concerns of other persons in their neighborhoods, let alone from those of at
least one thousand other property owners within a two-mile radius of Pilgrim. Plaintiffs have
offered no support for this required element of standing, and thus have failed to carry their
burden of establishing their aggrievement.
Background
This action stems from the July 24, 2013 decision of the Plymouth Zoning Board of
Appeals (“Decision”), upholding a March 27, 2013 zoning permit issued by the Director of
Inspectional Services to Entergy for construction of a concrete pad for an independent spent fuel
storage facility (“ISFSI”) at the Pilgrim Nuclear Power Station (“Pilgrim” or “Plant”). Plaintiffs
filed their initial complaint appealing the ZBA’s decision under G.L. c. 40A, § 17 and G.L. c.
231A, §§1, 2 on August 13, 2013.
Plaintiffs assert that they have standing to maintain this action on the ground that they are
persons aggrieved by the Decision, which they allege diminishes the value of their properties
located within two miles of the Plant. After the initial phase of the trial of this action, which
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included the presentation of expert and fact witnesses who testified to issues related to the
Plaintiffs’ standing claims, Entergy orally moved to dismiss this action, and now renews and
supplements that oral motion for the reasons set forth below.
Standard of Review on Motion to Dismiss
Massachusetts Rule of Civil Procedure 41(b)(2) provides that after the plaintiff in a bench
trial “has completed the presentation of his evidence, the defendant, without waiving his right to
offer evidence in the event the motion is not granted, may move for a dismissal on the ground
that upon the facts and the law the plaintiff has shown no right to relief.” Mass. R. Civ. P.
41(b)(2). “The court as trier of the facts may then determine them and render judgment against
the plaintiff or may decline to render any judgment until the close of all the evidence.” Id.
Under Rule 41(b)(2), “a trial judge is not limited to that standard of proof required for a directed
verdict . . ., [but] rather, . . . is free to weigh the evidence and resolve all questions of credibility,
ambiguity, and contradiction in reaching a decision.” Skowronski v. Sachs, 62 Mass. App. Ct.
630, 634 n.4 (2004) (alterations in original) (citations and internal quotation marks omitted).
Legal Standard on Standing
It is a well-settled principle of Massachusetts zoning law that “[a] Court has jurisdiction
to consider a zoning appeal only if it has been brought by a person with ‘standing,’ that is, by a
person who has been ‘aggrieved’ by a board’s decision.” Watros v. Greater Lynn Mental Health
& Retardation Ass’n, Inc., 421 Mass. 106, 107 (1995); G.L. c. 40A, § 17. Because “aggrieved
person status is a jurisdictional prerequisite,” standing is an issue of subject matter jurisdiction
which can be raised at any time during a proceeding. Id.; Mass. R. Civ. P. 12(h)(3). Indeed, as
this Court stated in Town of Pembroke v. Parks:
[I]ssues of subject matter jurisdiction, including issues of standing,
may be raised and revisited by this court at any time throughout the
3
4846-8139-8069.13

proceeding, either by motion of the parties or sua sponte. “Lack of
subject matter jurisdiction is generally not curable, and certainly
not waivable. Because such a defect is central to the court’s basic
power to hear the action at all, the issue should remain open
throughout,” Mass. R. Civ. P. 12(b) (Reporter’s Notes 1973)
(citing Jones v. Jones, 297 Mass. 198, 202 (1937)).
No. 07-353249 (ICH), 2008 WL 1148551 (Mass. Land Ct. Apr. 11, 2008) (emphasis added).
In order to establish standing as “persons aggrieved” by the Board’s affirmation of the
Decision, Plaintiffs were required to offer “evidence of a plausible claim of a definite violation
of a private right, a private property interest, or a private legal interest.” Bell v. Zoning Bd. of
Appeals of Gloucester, 429 Mass. 551, 554 (1999); Marashlian v. Zoning Bd. of Appeals of
Newburyport, 421 Mass. 719, 721-22 (1996) (to establish standing, the “plaintiff must
demonstrate infringement of legal rights within the scope of the zoning laws”); Rinaldi v. Bd. of
Appeals of Boston, 50 Mass. App. Ct. 657, 659 (2001). Any harm to that interest must be
material. Cohen v. Zoning Bd. of Appeals of Plymouth, 35 Mass. App. Ct. 619, 622, rev. den.,
417 Mass. 1102 (1994). Furthermore, Plaintiffs were required to “establish – by direct facts and
not by speculative personal opinion – that [their] injury is special and different from the concerns
of the rest of the community.” Barvenik v. Bd. of Aldermen of Newton, 33 Mass. App. Ct. 129,
132 (1992); Rinaldi, 50 Mass. App. Ct. at 659.
In determining whether Plaintiffs have standing, the Court must consider evidence
concerning the specific allegations of injury that implicate cognizable interests protected by the
Zoning Act. Bell, 429 Mass. at 554. Where the evidence on the issue of standing is
“characterized by speculative opinion and surmise and [does] not controvert a showing by the
defendant that the plaintiff would suffer no tangible, proximately caused injury to any of their
legal rights or interests” from the defendant’s proposal, then a plaintiff’s claim of standing must
fail. Barvenik, 33 Mass. App. Ct. at 132 n.8.
4
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Contrary to Plaintiffs’ arguments at this trial, assessing a plaintiff’s standing based on
claimed harm to his or her property value is not simply a matter of “common sense.” Quite to
the contrary, the Land Court has consistently held that plaintiffs who claim standing based on the
alleged diminution of their property values must provide expert evidence to support such a claim.
See, e.g., Aiello v. Harnais, No. 09 MISC 414098 KFS, 2015 WL 4070385, at *2 n.5, 7 (Mass.
Land Ct. July 6, 2015) (citing Monks v. Zoning Bd. of Appeals of Plymouth, 37 Mass. App. Ct.
685, 688 (1994)); see infra Section II.A.
Argument
I.

Plaintiffs have not established the violation of a right defined and protected
by the applicable zoning scheme.

Although a plaintiff may in some circumstances have standing to challenge a zoning
determination based upon diminution in the value of his or her real estate, there is no basis for a
finding of aggrievement on such basis in this case. As explained in the following subsection,
Plaintiffs’ diminution-in-value theory is legally insufficient because it is not derivative of or
related to an interest protected by the relevant zoning scheme. Kenner, 459 Mass. at 123. And
even if this Court were to ignore the relevant Supreme Judicial Court authority and assume that
an interest in property values may itself be cognizable (as Plaintiffs would have it do), Section
I.B illustrates that the Bylaw’s passing reference to property values falls short of establishing
such a protected interest.
A. Plaintiffs’ interest in preserving the value of their properties is not
derivative of some other specific, cognizable interest protected by the
zoning scheme, as it must be to form the basis for their standing under
Kenner v. Zoning Board of Appeals of Chatham.
To establish standing, Plaintiffs were required to identify an interest that Mass. Gen.
Laws c. 40A or the Plymouth Zoning Bylaw is intended to protect. Id. at 120. The only interest
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that Plaintiffs have identified as the basis for their standing in this case is the alleged diminution
of their property values as a result of the ISFSI.1 On Entergy’s motion for summary judgment on
Plaintiffs’ standing, the Court accepted Plaintiffs’ argument that the Plymouth Zoning Bylaw’s
mention of “the conservation of the value of land and buildings” among its purposes is itself
sufficient to create a protected interest. Bylaw, § 205-1. But the Court has since expressed its
willingness to reconsider that ruling, and Entergy respectfully submits that binding precedent
dictates a contrary result.
The Supreme Judicial Court held in Kenner v. Zoning Board of Appeals of Chatham that
diminution in property value may form the basis for standing “only where it is ‘derivative of or
related to cognizable interests protected by the applicable zoning scheme.’” Kenner, 459 Mass.
at 123 (emphasis added) (quoting Standerwick v. Zoning Board of Appeals of Andover, 447
Mass. 20, 31-32 (2006)). In so holding, the Supreme Judicial Court undoubtedly recognized that
a zoning bylaw might mention the conservation of property values among its broad purposes;
indeed, many municipalities’ bylaws—including the bylaw at issue in Kenner—do. The Court
nonetheless required the plaintiffs to show that their alleged harm was “derivative of or related to
cognizable interests protected by the applicable zoning scheme” because “‘[z]oning legislation
‘is not designed for the preservation of the economic value of property, except in so far as that

1

Although Plaintiffs previously argued that their diminution in value is tethered to various health, safety, and
environmental concerns, the Court ruled in granting partial summary judgment that Plaintiffs’ health and safety
concerns are preempted by federal law. Bostek v. Entergy Nuclear Generation Co., No. 13 MISC 479028
(RBF), 2014 WL 3954220, at *9 (Mass. Land Ct. Aug. 14, 2014) (the “Order”) (“the Plaintiffs’ claims based
on nuclear health and safety implications of the ISFSI are preempted by federal law and cannot serve as the
basis of standing under G.L. c. 40A, § 17 or the Town of Plymouth Zoning Bylaw”). The Court further ruled
that Plaintiffs’ environmental concerns are not special and different from the rest of the community and
therefore are not cognizable in this action. Id. at *13-14.
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end is served by making the community a safe and healthy place in which to live.’”2 Kenner,
459 Mass. at 123 (quoting Tranfaglia v. Building Comm’r of Winchester, 306 Mass. 495, 503–04
(1940)).
Kenner presented the question of whether the plaintiffs had standing to challenge the
issuance of a special permit based on any of three claimed bases of aggrievement, including
obstruction of their ocean view and diminution of the value of their property. In considering the
latter basis, the Kenner court emphasized that the plaintiffs must show that the alleged
diminution was derivative of an interest protected by the applicable bylaw. Kenner, 459 Mass. at
123. The Court concluded that the plaintiffs had not tethered their diminution-in-value claim to a
cognizable interest to establish a basis for standing:
Given that, here, the Kenners’ view of the ocean is not an interest
protected by the town of Chatham’s zoning bylaw, and that the
judge concluded, in any event, that any impact on their ocean view
would be de minimis, the alleged diminution in value of the
Kenner property is not a basis for standing.
Id. at 124. Thus, because the harm to their property value that the plaintiffs claimed was not
derivative of harm to some other protected interest, the Supreme Judicial Court remanded the
case for dismissal of the plaintiffs’ complaint. Id. at 124-25.
Critically, the bylaw at issue in Kenner contained language regarding property values that
is nearly identical to that of the applicable Plymouth Zoning Bylaw. The 2007 Town of
Chatham Protective By-Law lists among the purposes of that bylaw “the preservation of the
value of land and buildings.” Chatham Protective By-Law § 1(B) (reproduced from the Land
Court’s file in Kenner and attached in relevant part as Exhibit A hereto); compare with Plymouth

2

This holding of Kenner, which was decided in the context of Mass. Gen. Laws c. 40A, precludes the argument
previously urged by Plaintiffs that the Zoning Enabling Act establishes a protected interest in the preservation
of property values.
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Zoning Bylaw, § 205-1 (listing “the conservation of the value of land and buildings” among the
Bylaw’s purposes). Kenner held that the plaintiffs had not established that their claimed
diminution in property value was related to an interest protected by the Chatham bylaw in spite
of that language.
The Kenner court was faced with the very argument that the Plaintiffs have urged here—
i.e., that the inclusion of the phrase “the value of land and buildings” in the Plymouth Zoning
Bylaw is itself sufficient to create an interest upon which Plaintiffs may base their standing—and
implicitly rejected that argument. Thus, the mere mention of property values in a bylaw’s
“purpose” section, standing alone, was insufficient to establish a cognizable interest sufficient to
confer standing based on the diminution of a plaintiff’s property value. If the language of the
Chatham Protective By-Law could not form the basis for standing in Kenner then the virtually
identical language of the Plymouth Zoning Bylaw cannot do so here.
Consistent with the principle reflected in Kenner, courts have repeatedly required
plaintiffs to tether their claims of diminution in property value to separate interests cognizable
under the applicable zoning scheme. See, e.g., Bernardin v. Andover Planning Bd., No. 15 PS
000313 (RBF), 2016 WL 3019319, at *9 (Mass. Land Ct. May 26, 2016) (Foster, J.) (identifying
an otherwise legitimate zoning interest to which plaintiffs tethered their claim of diminution in
value). As the Supreme Judicial Court opined in Standerwick v. Zoning Board of Appeals of
Andover, “[t]o untether a claimed diminution in real estate values from an interest the zoning
scheme seeks to protect would permit any abutter who claims that any change in property use
would diminish the value of property to obtain standing to challenge a zoning decision”—surely
not the result that the Legislature intended. 447 Mass. at 32. The Standerwick court explained

8
4846-8139-8069.13

how this approach would permit zoning plaintiffs to make an “end run” around the strictures of
standing:
A developer may conclusively demonstrate, for example, that an
increase of traffic will not adversely impact plaintiffs or their
property such that plaintiffs are unable to establish a traffic-related
“aggrievement.” The developer did so in this case. But a real
estate appraiser may then opine that the increase in traffic will
nevertheless cause a property to diminish in value, as the plaintiffs'
real estate appraiser did in this case. To confer standing in such
circumstances would permit any plaintiff to make an “end run”
around the rigorous standing requirements we have consistently
recognized.
Id.; see also, e.g., Schiffenhaus v. Kline, No. 08MISC383621GHP, 2010 WL 1424723, at *6
(Mass. Land Ct. Apr. 12, 2010) (even where “conserv[ation of] the value of land and buildings”
was listed among the bylaw’s purposes, plaintiffs must tether their alleged diminution in value to
a recognized ground for aggrievement because “[i]t would be an unfair backdoor method of
proving aggrievement if diminution of value attributable to a harm not within the sphere of
zoning protection were an acceptable basis for showing zoning appeal aggrievement”3), aff’d, 79
Mass. App. Ct. 600 (2011).
Thus, as the Standerwick court noted, the purpose of this doctrine is to avoid precisely the
situation that has arisen in this case. This Court ruled two years ago that Plaintiffs could not
establish standing in this action based upon their own concerns about the perceived health and

3

The Schiffenhaus court further explained that
to hold otherwise would mean that a consideration not required to be made by a board of appeals,
and not part of the rights recognized or protected by the zoning regime, could engender standing
simply because it tended to have a negative impact on property value. It would not do, for
example, for a plaintiff to say that a house being built pursuant to a permit the plaintiff wanted to
challenge would diminish the plaintiff’s property value, because the defendant’s new home would
be painted a garish color. The color chosen by the defendant is not regulated by zoning, and the
diminution of value that the unsightly color brings about, no matter how firmly demonstrated, is
not tethered to a proper interest or concern protected by zoning.
2010 WL 1424723, at *13.
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safety effects of dry cask storage. Order, 2014 WL 3954220, at *9 (“the Plaintiffs’ claims based
on nuclear health and safety implications of the ISFSI are preempted by federal law and cannot
serve as the basis of standing under G.L. c. 40A, § 17 or the Town of Plymouth Zoning Bylaw”).
In light of that ruling, the Plaintiffs attempt the “end run” foreclosed by Standerwick, asserting
standing based on perceived diminution of their property values attributable to the unproven
assumption that prospective homebuyers would harbor those very same health and safety
concerns. If this end run were allowed to succeed, the Plaintiffs will incongruously have
established standing by attributing to others—anonymous, hypothetical homebuyers—the very
same concerns that the Court already rejected as a basis for standing when experienced by the
Plaintiffs themselves.
Plaintiffs’ evidence at trial failed to meet the requirement to tether their claimed
diminution in property values to some cognizable interest protected by the Bylaw, as the law
directs. They only attempted, through their expert, to rely upon numerous media accounts that
comment upon purported health and safety issues related to the Plant generally (though none
specifically related to any perceived health and safety effects of the ISFSI Project). As declared
by the Court’s earlier Order, these health and safety concerns are preempted by federal law and
cannot provide the basis for standing. And under Kenner, these preempted interests that are not
protected by Plymouth’s Zoning Bylaw cannot support standing as the protected interest giving
rise to an alleged diminution in value.
Having thus failed to tether their diminution-in-value claim to a protected, cognizable
interest as basis for their standing in this case, Plaintiffs’ claims must be dismissed.4

4

Under such circumstances, Massachusetts courts routinely dismiss challenges to zoning determinations based
on claims of diminution in value. See Kenner, 459 Mass. at 123; Standerwick, 447 Mass. at 32; O’Brien v.
Laurel-Paine, 69 Mass. App. Ct. 1109, at *3 (Mass. App. Ct. 2007); Luttrell v. Bartolini, No. 13 MISC 479719

(Footnote continued on next page)

10
4846-8139-8069.13

B. The expansive statement of purpose in the Plymouth Zoning Bylaw does
not create and define a protected, cognizable interest under the
applicable zoning scheme.
Even if this Court were to find that diminution in property values untethered to an interest
protected by the Bylaw may itself be cognizable interest sufficient to establish standing
notwithstanding Kenner (as Plaintiffs would have it do), Plaintiffs’ claims for diminution would
still fail. Although a protected interest may be explicit or implicit, it must be sufficiently specific
in the bylaw as to be “cognizable.” Kenner at 123. No such interest can be found in the
Plymouth Zoning Bylaw. Unlike other interests specifically safeguarded by the Bylaw,
diminution of property values is not identified as a protected interested in any relevant Bylaw
provision.
The Plaintiffs have previously relied on the prefatory “purpose” section of the Bylaw to
try to establish a protected interest in the value of their properties. But the Bylaw’s expansive
statement of its “[a]uthority and purpose” does not transform the purposes it lists into
“cognizable interests protected by the . . . zoning scheme.” The Kenner Court concluded as
much by rejecting plaintiffs’ standing claim where the mention of property values in a similar
bylaw’s “purpose” section was insufficient to establish a cognizable interest. Rather, that section
of the Plymouth Bylaw provides a non-exclusive list of purposes of the Bylaw, “including but
not limited to promoting the health, safety, convenience, and welfare of the inhabitants of the

HPS, 2015 WL 1130989, at *6 (Mass. Land Ct. Mar. 11, 2015) (“Where [plaintiff]’s opinion regarding the
diminution in value of her property is not tethered to a specific injury, it cannot provide an independent basis
for standing.”); Murphy v. Sampson, No. 10 MISC. 433606 (JCC), 2013 WL 867185, at *8-9 (Mass. Land Ct.
Mar. 7, 2013) (where plaintiffs’ diminution-in-value claims were not supported by credible evidence nor
tethered to a zoning interest specified in the bylaw, but instead concerned “the potential future impact on the
value of the neighborhood,” plaintiffs could not establish aggrievement); Hallock v. Chatham Zoning Bd. of
Appeals, No. 07 MISC 365365 (AHS), 2009 WL 4269936 at *6-7 (Mass Land Ct. Nov. 30, 2009); Kasparian
v. Horning, No. 369211 (HMG), 2009 WL 1622862, at *8 (Mass. Land. Ct. June 10, 2009) (“[b]ecause all of
his allegations as to aggrievement are unsubstantiated, Plaintiff has failed to ‘tether’ his claim of diminution of
value to an otherwise legitimate zoning interest, as he must” to establish standing).
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Town of Plymouth, and more particularly to . . . conserve the value of land and buildings . . . and
for other appropriate purposes.” Plymouth Zoning Bylaw, § 205-1.
As this Court has recognized, “where a municipality’s zoning bylaw specifically provides
that the special permit granting authority should take into consideration the impacts of a
proposed structure that are not protected under the Zoning Act, this defined protected interest
may impart standing.” Bernardin, 2016 WL 3019319, at *8 (emphasis added); see also Martin
v. Corp. of Presiding Bishop of Church of Jesus Christ of Latter-Day Saints, 434 Mass. 141, 146
(2001) (finding that bylaw created a protected interest in the visual impact of a project where it
provided that board should take into consideration the “[v]isual [c]onsequences” of any proposed
structure). Here, however, the Bylaw does not dictate that property values are a relevant
consideration in the granting of any permit in the Light Industrial District where the Plant is
situated, or that they are otherwise specifically safeguarded by any provision at issue in this case.
Contrast Bylaw, § 205-73 (making no mention of property values in connection with Plymouth’s
Light Industrial district) with Bylaw, §§ 205-73, 205-73(E) (noting that purpose of Wind Energy
Facilities section of the bylaw “is to encourage by special permit the use of wind energy and to
minimize the impacts of wind facilities on . . . property values” and requiring consideration of
the effect of a proposed wind facility on certain aspects of “adjacent buildings, the neighborhood,
or the Town as a whole” by the special-permit-granting authority). The expansive “purpose”
language set forth as a preamble to the Bylaw should not be held to confer rights upon Plaintiffs
that the Bylaw’s substantive provisions do not endeavor to safeguard. Cf. Antonin Scalia &
Bryan A. Garner, Reading Law: The Interpretation of Legal Texts (2012), at 219 (according to
the prefatory-materials canon, although a “purpose” clause is a permissible indicator of a
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statute’s meaning, “an expansive purpose in the preamble cannot add to the specific dispositions
of the operative text”).
In this regard, the instant case differs from cases such as Monks v. Zoning Board of
Appeals of Plymouth, 37 Mass. App. Ct. 685 (1994). Monks involved a zoning challenge based
on the potential adverse impact of a proposed cellular telephone tower on the plaintiffs’ view
from their home. Under the then-applicable Plymouth Zoning Bylaw, the permit to construct the
tower was conditioned upon a finding by the board of appeals that the proposed structure would
not detract from the visual character or quality of the neighborhood. Id. at 688. On the basis of
that requirement, the Monks court found that “the plaintiffs’ expressed concern with visual
impact might be dismissed as aesthetic sensitivity insufficient to impart standing . . . were it not
for the specific provisions of the Plymouth zoning by-law.” Id. (emphasis added). Thus, by
specifically conditioning the grant of a special permit under the relevant section of the Bylaw on
the required finding, “the town of Plymouth created and defined a protected interest.” Id.
Here, in contrast, the general and non-rights-conferring prefatory language of the Bylaw
that the Plaintiffs would rely on to establish a protected interest does not specifically “create[]
and define[]” an interest in the preservation of property values, or require consideration of such
interest in any process relevant to this action. Id. Therefore, even if preservation of property
value, standing alone, could be a cognizable interest, it is not a protected interest created and
defined by the Plymouth Zoning Bylaw at issue in this case.
II.

Plaintiffs failed to support their alleged diminution in property values through
credible expert evidence.
Even if Plaintiffs could establish that a cognizable interest protected by the applicable

zoning scheme is threatened by the Decision (which they cannot), their claim of standing fails
because they have not substantiated their aggrievement through credible evidence. See, e.g.,
13
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Sweenie v. AL Prime Energy Consultants, 451 Mass. 539, 545 (2008) (even if bylaw created and
defined a protected interest, plaintiffs lacked standing because they “produced no credible
evidence to bring themselves within the legal scope of the protected interest” when they failed to
“substantiat[e] their claims regarding any potential threat”). As the Massachusetts Appeals
Court explained in Butler v. City of Waltham, standing is a threshold question of fact upon which
Plaintiffs bear the burden:
Standing is the gateway through which one must pass en route to
an inquiry on the merits. When the factual inquiry focuses on
standing, therefore, a plaintiff is not required to prove by a
preponderance of the evidence that his or her claims of
particularized or special injury are true. “Rather, the plaintiff must
put forth credible evidence to substantiate his allegations. [It is i]n
this context [that] standing [is] essentially a question of fact for the
trial judge.”
63 Mass. App. Ct. 435, 440-41 (2005) (citations omitted). In the standing inquiry, “the plaintiffs
bear the burden to present evidence establishing that they will suffer some direct injury to a
private right, private property interest, or private legal interest as a result of the Decision that is
special and different from the injury the Decision will cause to the community at large, and that
the injured right or interest is one that c. 40A or the By-Laws are intended to protect, either
explicitly or implicitly.” Holmes v. Guinen, No. 13 MISC 480515 RBF, 2015 WL 4451383, at
*5 (Mass. Land Ct. July 20, 2015) (Foster, J.). To establish that “special and different” injury,
Plaintiffs were required to present credible evidence that is both “quantitatively and qualitatively
sufficient”: quantitatively, the evidence must provide specific factual support for each of the
Plaintiffs’ claims of particularized injury, and qualitatively, the evidence must be of a type on
which a reasonable person could rely to conclude that the claimed injury likely will flow from
the Board’s action. See Butler, 63 Mass. App. Ct. 435. As discussed below, Plaintiffs’ evidence
failed on both counts.
14
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A. Plaintiffs’ own testimony regarding their perceptions of diminution of
their property values does not substantiate their aggrievement.
The requirement of quantitative and qualitative sufficiency applies to any standing
question, including to issues of property valuation. In the context of standing premised on
claimed diminution of property value, courts have consistently held that a plaintiff must
substantiate such a claim with expert testimony. See, e.g., Aiello, 2015 WL 4070385, at *2 n.5
(citing Monks, 37 Mass. App. Ct. at 688); McClure v. Epsilon Group, LLC, No. 10 MISC 438570
GHP, 2011 WL 3209144, at *6 (Mass. Land Ct. July 28, 2011) (“The assertions of diminution in
value to Plaintiff’s property as a result of the challenged project are unfounded lay opinions
about a matter which requires expert substantiation.”); Fraser v. Zoning Bd. of Appeals of Town
of Marshfield, No. 352247 HMG, 2009 WL 1975388, at *7 (Mass. Land Ct. July 8, 2009)
(“expert knowledge and skill are required if one is to estimate the impact of nearby construction
upon his or her property value”), aff’d sub nom. 77 Mass. App. Ct. 1109 (2010); Kasparian v.
Horning, No. 369211 (HMG), 2009 WL 1622862, at *8 (Mass Land Ct. June 10, 2009) (property
owner does not possess “the requisite expertise to project the impact of a proposed [project] upon
the value of his home”); Hilltop Gardens Inv. LLC v. JMK Dev., LLC, No. 295906, 2005 WL
984491, at *8 (Mass. Land Ct. Apr. 27, 2005) (“a claim of diminished property value . . .
requires expert testimony”).
Three Plaintiffs—Barrett, Buckbee, and Curcio—testified to their belief that the dry cask
storage at Pilgrim negatively affects their property values. (A fourth plaintiff, Crone, did not
testify at all.) Their opinions are “unfounded lay opinions about a matter which requires expert
substantiation”—i.e., the alleged diminution of their property values—and therefore cannot
support Plaintiffs’ standing. McClure, 2011 WL 3209144, at *6.

15
4846-8139-8069.13

Plaintiffs’ testimony in this regard also fails to establish any diminution in value despite
their suggestion at trial that a seller’s perception of risk may itself diminish that seller’s property
value. Plaintiffs’ expert, Dr. Stephen Sheppard, testified that perception of risk may make a
property owner more eager to sell and may cause him or her to seek or accept a lower price for
the property. See Sheppard Direct Examination, Day 2. Whatever the validity of that theory as
an economic matter, it cannot be applied to subvert the principles of standing law and substitute
Plaintiffs’ ipse dixit for credible expert proof of diminution. A Plaintiff’s unfounded lay opinion
that his or her property value has been or will be diminished cannot form the basis for standing
under Massachusetts law, even if that subjective belief—however unreasonable it may be—may
in fact give rise to the sort of self-fulfilling prophecy of diminution that Dr. Sheppard posits.
Furthermore, since none of the Plaintiffs have in fact offered their properties for sale during the
relevant time frame, and since none of them testified at trial that they would list or sell their
properties for a reduced price in the future on account of the Pilgrim ISFSI, Sheppard’s theory is
speculative at best and unsupported by the evidence in this case.
Therefore, Plaintiffs’ testimony at trial regarding their subjective belief that the ISFSI
reduces their property values is qualitatively insufficient and cannot support their standing.
B. Plaintiffs’ expert’s testimony is methodologically unsound, based upon
unsupported assumptions, and contrary to the facts of this case, and thus
is both qualitatively and quantitatively insufficient.
Plaintiffs purported to offer expert testimony at trial to support their alleged diminution in
property values; however, that testimony is also insufficient to establish their standing. Dr.
Stephen Sheppard testified at trial that Plaintiffs are likely to suffer reduced property values on
account of their properties’ location within one or two miles of Pilgrim and the ISFSI. But he
did not base this conclusion upon any local real estate sales data for the period following the
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announcement of transfer of spent nuclear fuel to the ISFSI to determine the actual effect of the
ISFSI on area property values. Nor did Dr. Sheppard offer any analysis or opinion on the extent
of the diminution in value that Plaintiffs might suffer. Dr. Sheppard’s testimony thus failed to
credibly support his conclusion that Plaintiffs’ property values would be diminished by the
ISFSI.
1. Dr. Sheppard’s testimony is qualitatively insufficient to establish
Plaintiffs’ standing.
Dr. Sheppard’s conclusions relied on unfounded assumptions and flawed methodologies
that show that his opinion cannot be relied on by a reasonable person assessing the Plaintiffs’
standing. See Butler, 63 Mass. App. Ct. 435, 440-41 (“Qualitatively, the evidence must be of a
type on which a reasonable person could rely to conclude that the claimed injury likely will flow
from the board’s action.”). His analysis and opinions lack the rigor and verifiability required of
expert testimony in the Commonwealth. See Comm. v. Sands, 424 Mass. 184 (1997) (adopting
the expert standards set forth in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579
(1993) and its Massachusetts analog, Comm. v. Lanigan, 419 Mass. 15 (1994)).
Dr. Sheppard consulted three main sources: the two extant hedonic models of the impact
of ISFSIs on property values and one unpublished undergraduate research paper unrelated to
ISFSIs. He secondarily consulted several hedonic models of unrelated disamenities, none of
which is applicable here. Finally, he claims to have relied to some degree on a collection of 43
newspaper articles, many of which are not about the ISFSI at all and several of which are
actually supportive of the use of dry cask storage at Pilgrim. As proven at trial and described
below, the use of each of these sources was deeply flawed, and therefore, Dr. Sheppard’s
conclusions are unsupported and not credible.
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a. The Clark & Allison study does not support Dr. Sheppard’s
conclusion.
In his testimony, Dr. Sheppard repeatedly claimed that the Clark & Allison study found
“statistically significant” negative effects from an ISFSI. He further claimed that Clark &
Allison supports his conclusion that a property within a two-mile radius of Pilgrim would have
an increased value if the same home were located outside that two-mile radius. Each of these
claims is incorrect.
As Entergy’s expert Dr. George S. Tolley pointed out in his testimony, there were in fact
four individual research questions considered in the Clark & Allison study, only one of which,
Question #3, examines the impact of an ISFSI itself: “Have announcements about spent nuclear
fuel affected the price-distance relationship?” This answers the very question at issue in this
case: whether the announcement of the decision to move from wet storage to dry storage of spent
fuel depresses property values.
The result of Clark & Allison’s investigation of Question #3, as Dr. Sheppard read into
the record at trial, quite clearly found no negative impact: “These findings suggest that there is
no evidence to support a significant detrimental influence of the announcement of a dry cask
storage facility on sale prices, either directly or through its influence on the slope of the
[distance] gradient.” Sheppard Cross-Examination, Day 2 and Redirect Examination, Day 3
(quoting Clark & Allison (1999), 413).
By contrast, the researchers also conducted a separate inquiry, Question #1, which did not
isolate the ISFSI, but instead investigated of the impact on property values of the shut-down and
empty hulk of the Rancho Seco nuclear plant. That inquiry examined the impact for years both
before and after the announcement of dry storage, and therefore Question #1 did not analyze the
effect of the announcement of the dry storage program.
18
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Yet Dr. Sheppard’s testimony repeatedly conflated these two separate research questions
in a way that is not defensible or credible. For example, when asked to defend the statement in
his June 2014 Affidavit that “[t]he ISFSI Pilgrim is a disamenity separate from and additional to
Pilgrim which operates as a commercial nuclear reactor generating electricity,” he said, “I think
the Clark & Allison paper reached that conclusion.” Based on the findings noted above and
presented to Dr. Sheppard at trial, however, that view simply is not credible. When that tension
was pointed out, he refused to acknowledge the explicit findings of the paper:
Q: So isn’t it also correct that Clark & Allison found no effect
from the ISFSI, just from the plant?
A: No, that is not correct. I’ve answered – I’ve responded to that
question previously. I just want to underscore it. It’s my opinion
that that assertion is not correct. It represents a misreading of
Clark & Allison.
Sheppard Cross-Examination, Day 3. In fact, rather than explaining that he was conflating two
separate research questions, he went further to suggest that the non-existent negative effect of the
ISFSI itself was in fact “statistically significant” based upon this conflation:
Q: And in fact the Clark & Allison study found no statistically
significant impact from the ISFSI, correct?
A: No.
Q: Well, isn't it the case that Rancho Seco, which was the subject
of the Clark & Allison study, is not a storage facility but rather is a
plant that’s no longer operating and was in the process of
decommissioning? Isn't that true?
A: And it has an ISFSI on site.
[…]
Q: Did you find, Dr. Sheppard, that there was a statistically
significant impact from the dry cask storage separately that
diminished the value of the properties?
A: My opinion is based in part on the fact that Clark & Allison
have found exactly that.
Q: So you did find a statistically significant impact from the dry
cask storage as a separate disamenity that diminishes the value of
the properties? I think that's a yes or no -19
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A: I'm sorry -Q: -- answer.
A: Could you clarify your use of the word -- -- the verb “to find” in
that question, because you're asking me did I find, and I might like
to say it's my opinion that there is, yes.
Sheppard Cross-Examination, Day 3.
Dr. Sheppard’s attribution of statistical significance to the Rancho Seco ISFSI, when that
ISFSI was inseparable from the still-standing empty hulk of the shutdown plant, destroys the
credibility of his testimony. Plaintiffs further compounded this misleading impression about
Clark & Allison by questioning Dr. Tolley about Clark & Allison’s conclusion on Question #1 of
their study, which did not isolate the ISFSIs:
Q: Can I direct your attention to Page 412 of that study?
A: All right. I have that page.
Q: And at the very bottom, I'm going to read the sentence [from
the Question No. 1] to you that starts at the bottom of that page and
moves over to the top of the next page, and it says, the first term
indicates that real housing prices rise by about 4.3 percent per
mile, parentheses, i.e. 7,476 in 1998 dollars, evaluated the mean
housing price, at the beginning of the period." Did I read that
sentence correctly?
A: Yes, you did.
Q So what that sentence is telling us about this study is that the
house prices rise as they move further away from the Rancho Seco
site; isn't that correct?
A: Yes.
Q: And they rise by about 4.3 percent per mile?
A: That's what it says, yes.
Q: And doesn't that mean that the people who live closer to the
Rancho Seco nuclear plant suffer a diminished property value?
A: Yes, it does.
Tolley Cross-Examination, Day 3. As Dr. Tolley noted on redirect examination, however, the
only question in Clark & Allison’s study that dealt with that issue (Question #1) did not reach

20
4846-8139-8069.13

that conclusion.5
b. The Metz & Clark study squarely contradicts Dr. Sheppard’s
conclusion.
Dr. Sheppard’s testimony also ignores the relevant findings of the Metz & Clark study
because it does not support his desired conclusion. Metz & Clark (1997) state that their “finding
of no property value effect is the case regardless of whether a plant is operating or closed or
whether the [High Level Waste] is to be placed in dry-cask storage facilities immediately or as
part of a future action.” Sheppard Cross-Examination, Day 3 (quoting Metz & Clark (1997)).
Dr. Sheppard claims to rely on the results from Clark & Allison (1999) rather than Metz & Clark
(1997) because the former study is newer, used a larger sample size, and utilized more control
variables. Sheppard Direct Testimony, Day 2. But none of these three justifications are
applicable here.6
As was pointed out during Dr. Sheppard’s cross-examination, Metz & Clark specifically
remind the reader that policy decisions concerning spent fuel must be made on the basis of the

5

Were this court to take judicial notice of Clark & Allison (1999), it should also be noted that in the remaining
research questions, the authors drop their variable that estimates the impact of the ISFSI on home sale prices
from their hedonic model precisely because the effect is “insignificant”: “Given the insignificance of the
announcement effects in the first specification, we drop [the variable capturing the impact of the ISFSI
announcement] from the models.” Clark & Allison (1999), 416. Moreover, Dr. Sheppard’s discussion of the
effect of doubling the distance is an incorrect application of the Clark & Allison study. The correct
interpretation of the (semi-log) functional form used in that paper is that there is a 3 percent increase in sales
price associated with a one mile increase in the distance from the plant. Because the model is linear, it does
not decay with distance, as Dr. Sheppard claims would be the case with his “conclusion” as to the Pilgrim
ISFSI. This is an admission that Dr. Sheppard was not, in fact, relying on Clark & Allison’s semi-log
functional form of mathematic model as the basis for his conclusion he expressed at trial regarding Pilgrim;
rather, he was actually applying the log-log format that was used in the Prest undergraduate paper.

6

It is notable that the difference in publication date between these studies is negligible as they use the same data
set. While the individual regression samples in Metz & Clark (1997) are smaller, their results for Rancho Seco
represent the identical Rancho Seco data set used in Clark & Allison (1999) broken up into an above-median
price and below-median price sample, indicating that this difference in sample size is not relevant to
differences in statistical significance across the two articles. Finally, the number of explanatory variables in
Metz & Clark (1997) was 32 and in the non-ISFSI Clark & Allison (1999) models is 38, which is not a
meaningful difference in the number of explanatory variables in hedonic research.
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actual behavior of participants in real estate markets rather than on the basis of public opinion
and perceptions:
People’s economic decisions may not always correlate with their
images and perceptions of risk; there appear to be paradoxes
between thought and action. While the public may possess
intensely negative images of nuclear reactors and [high level
waste], the actual economic choices of individuals appear to be
made more on the basis of a pragmatic logic that relies on practical
knowledge, experience, and the personal context of their attitudes
and values. Predictions of possible adverse economic impacts
from perceptions and images must be reconciled with actual
economic behavior before policy decisions can be made.
Sheppard Cross-Examination, Day 3 (quoting Metz & Clark (1997), p. 3).
Dr. Sheppard had available to him two published peer-reviewed articles that conclude
there is no impact on house prices from the movement of spent nuclear fuel from wet storage to
dry storage, yet somehow reached a contrary conclusion here. By misconstruing the relevant
findings of Clark & Allison (1999) and ignoring the relevant findings of Metz & Clark (1997) in
forming his opinion in this case, he disregarded pertinent information about “actual economic
behavior” and relied instead on his own speculation about what economic behavior might be.
His conclusions are therefore inadequately supported and cannot be relied on by a reasonable
person as credible evidence of diminution of Plaintiffs’ property values.
c. Dr. Sheppard’s reliance on the Prest paper is misplaced.
Dr. Sheppard also based his opinion on an unpublished undergraduate research paper by
Brian Prest that he supervised in 2008-2009. First among the many flaws of the Prest paper is
that it is wholly unrelated to ISFSIs.7 It is about the effect of the Pilgrim plant itself, not about
7

While the conclusions of the Prest paper were excluded from evidence at trial, to the extent that Dr. Sheppard
claimed that he relied on its methods rather than its conclusions, the study itself suffers from numerous
methodological flaws. For example, while one of the major purposes of the Prest paper was to test for the
effects of plant publicity on home sale prices, the results puzzlingly give the estimate that negative publicity
about the plant raises the value of property surrounding the Pilgrim plant. This result indicates that the

(Footnote continued on next page)
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the transfer of spent fuel from wet to dry storage. Indeed, it was completed in 2009, several
years before the ISFSI announcement at issue in this case.
Beyond these faults, this paper was written by an undergraduate student without the
advanced training in economics and statistics required of a reputable academic researcher.
Further, the study was not subjected to the peer-review process. See In re Ready, 63 Mass. App.
Ct. 171, 179 (2005) (affirming trial court’s determination that petitioner did not establish the
reliability of test relied on by his expert where, among other things, the testing methodology had
not been peer-reviewed). This means the research paper has not been evaluated by other experts
in the field, which frequently includes the submission of data and computer code for examination
and additional testing. See, e.g., In re Bextra & Celebrex Mktg. Sales Practices & Prod. Liab.
Litig., 524 F. Supp. 2d 1166 (N.D. Cal. 2007) (rejecting reliance on non-peer reviewed studies)
(“That ‘theory,’ however, is nothing more than [the witness’s] wholly untested, unpublished, and
non-peer reviewed justification . . . . Moreover, the great weight of the evidence does not
support the extrapolation, that is, studies show that there is no statistically significant
association.”).
Dr. Sheppard’s implication in his testimony that academic advising constitutes a peer
review (“In this case, I’ve essentially served as the peer reviewer, because I really was involved
in every step of the process”) is disingenuous. Peer review must be conducted “blind”, meaning
the reviewer is not aware of the study’s author and must have no prior knowledge of the study
before reviewing it. Dr. Sheppard’s insinuation in his testimony that academic advising of an

regression specification is seriously flawed, and prevents a reasonable person from taking the paper’s results
seriously. The sensitivity of results to the inclusion of 0-1 (“dummy”) control variables for the year of sale is a
further indication of possible model misspecification. Another problem is inter-correlation (or, so-called
collinearity) between explanatory variables, making estimates of their separate effects unreliable.
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undergraduate student is analogous to co-authorship (“I was involved in the conduct of the Prest
analysis”) is also simply not correct. These false equivalencies are illustrative of Dr. Sheppard’s
difficulty in drawing a credible analogy.
d. Dr. Sheppard’s opinion is based on a misplaced reliance on studies
of unrelated disamenities.
Even though there are two peer-reviewed published articles that find no statistically
significant impact on property values from moving spent nuclear fuel from wet storage to dry
storage, Dr. Sheppard unreasonably relied instead on studies that do not concern ISFSIs.
As the testimony at trial showed, those potential disamenities are entirely distinguishable
from an ISFSI at an operating nuclear facility, and Sheppard’s assumption that they are
instructive here is not supported by any evidence in this case. The economic literature that
Sheppard cites thus does not support his conclusions. Cf. Michaels v. Zoning Board of Appeals
of Wakefield, 71 Mass. App. Ct. 449 (2008) (affirming dismissal of plaintiffs’ claims where their
standing was based in part on alleged diminution in property values and the Land Court judge
found plaintiffs’ expert’s testimony “entirely unpersuasive,” “vague, unconvincing, and
hypothetical,” and based on “critical assumptions” that the judge found “factually unsupported
by the evidence”).
When asked, “Do you know if other experts in your field . . . analogized through other
types of disamenities when trying to evaluate the effect of one particular disamenity?” Dr.
Sheppard testified, “Yes, certainly. So a standard approach would be sometimes the analogies
consist of even lumping -- just grouping different disamenities together for common
evaluations.” This assertion is unfounded and results in attempting to draw conclusions from
disparate disamenities including:
•

Landfills
24
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•
•
•
•
•
•
•

Nuclear generators
Superfund sites
Power plants in other states
Power plants in other countries
Brownfields
Leaking underground storage tanks
Generalized disamenities

Dr. Sheppard also relied on the Simons & Saginor (2009) meta-analysis of 75 research
projects, only one of which related to ISFSIs. Despite the nature of that meta-analysis as
aggregating the effects of facilities as disparate as manufacturing facilities and nuclear power
plants, and providing a single negative per-residence effect for this grouping, Dr. Sheppard
continued to assert that its disamenity conclusion can be applied to the present investigation of
the Pilgrim ISFSI specifically:
Q: [The Simons & Saginor] study found no disamenity effect of
the ISFSI, correct?
A: I don’t know how you come to that conclusion, Mr. Cooper. It
found a statistically significant impact of nuclear and
manufacturing facilities on property values.
Q: But that wasn’t -- that was mainly based on non-ISFSI -- on the
analogy of those other facilities?
A: Correct. It involves accepting the analogy between those other
facilities and the situation in Pilgrim.
Sheppard Cross-Examination, Day 3. Yet the one study cited in Simons & Saginor (2009) that
concerns ISFSI is the Clark & Allison (1999) study, which, as discussed above, finds no impact
on property values of moving fuel from wet to dry storage. This directly contradicts Dr.
Sheppard’s assertion that an ISFSI can be lumped in with unrelated serious disamenities.
Dr. Sheppard’s testimony also cited Boes et al. (2015), but, as pointed out on his crossexamination, this article is about advertised asking prices for rental properties in Switzerland. It
is not about an ISFSI, and rental properties in Switzerland cannot be equated to purchase prices
in Plymouth, Massachusetts. He identified Fink & Stratmann (2015) as an additional study
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supporting his view, but as again pointed out on cross-examination, its results are not about an
ISFSI and thus are not relevant in this case. Dr. Sheppard also cited Folland & Hough (2000)
and testified that “a paper in the journal of Regional Science in 2000 by Folland and Hough find
impacts that are between 6 and 10 percent. It depends on the exact specification of the model.”
As pointed out in Dr. Sheppard’s cross-examination, however, this study deals with large areas
of agricultural land values in the area surrounding nuclear power plants.8 It is not useful here, as
nuclear power plants are not the same as ISFSIs and the area that immediately surrounds the
Pilgrim plant is not agricultural land.
Finally, Dr. Sheppard cited Huang (2013), which is not a hedonic model. Instead, Huang
is a public opinion survey and it does not even examine property values; rather, it concerns the
impacts of the Fukushima Nuclear Accident on the public opinions of people who live near
Chinese nuclear power plants. But Dr. Sheppard offered no support for his assumption that
public opinion in China is instructive about public opinion in Plymouth, Massachusetts. Like the
other studies that Dr. Sheppard unreasonably relied on in lieu of hedonic analyses specifically
related to ISFSIs, Huang’s conclusions are not relevant here.
e. Media articles do not support Dr. Sheppard’s opinion.
The media articles which the Plaintiffs collected and which Dr. Sheppard claimed to have
relied on for his opinion on the alleged negative property value impacts from the ISFSI also fail
to support his conclusion that the ISFSI is likely to reduce Plaintiffs property values. Further,
some of the media articles even suggest a positive view of the ISFSI—something which Dr.

8

Were the court to take judicial notice of this study, it bears noting that the study finds that the negative
relationship between agricultural land values and nuclear power plants is in part due to “the actions of energy
companies and governments who seek out cheap land for installations.” Furthermore, in some of their models
the authors find statistically significant and positive impacts of nuclear power plants on agricultural land
values.
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Sheppard grudgingly acknowledged, further eroding confidence in his own expressed opinions
on the matter. And none of the media articles specifically reference quantitative measures of
alleged negative property value impacts of ISFSIs, contradicting Dr. Sheppard’s conclusion that
the ISFSI is a disamenity separate from the plant that depresses property values.
Dr. Sheppard testified that media coverage of an event may play a role in the public’s
perception of risk and may thereby have an effect on property values. According to Dr.
Sheppard, “media reports are one of a few conduits through which prospective buyers and sellers
of residential property can come to learn about what the nature of the risks are and form an
assessment of the probabilities of their occurrence.” Sheppard Direct Examination, Day 1. Even
assuming the truth of that statement, however, Dr. Sheppard’s conclusion that the media
coverage in evidence suggests a diminution in Plaintiffs’ property values caused by the Pilgrim
ISFSI is not credible or supported by the evidence.
Plaintiffs have attempted to rely on media coverage about Pilgrim’s operations generally
throughout the life of this case, but the proof at trial revealed that only a small fraction of the
voluminous coverage that Plaintiffs claimed is even arguably relevant to this action. Indeed, of
more than 800 pages of media coverage about wide-ranging issues that Plaintiffs represented
may be relied upon by their expert, Dr. Sheppard testified that he in fact relied on only 43 of
those articles in forming his opinion in this matter. See Ex. 46. He did not compile those articles
using selection principles typically applied in his field9; instead, Dr. Sheppard relied on articles

9

Plaintiffs’ witness Karen Vale, Program Director at Cape Cod Bay Watch, a Pilgrim-focused advocacy
organization, testified that she collected the articles consulted by Dr. Sheppard without knowing that they
would ultimately be provided to him for his use in this matter. See Vale Cross-Examination, Day 3. She
further testified that she never received any direction from Dr. Sheppard regarding which types of media
coverage would be relevant to his analysis. See id. Ironically, Dr. Sheppard discounted the methodological
flaws inherent in this manner of collecting articles on account of the fact that he was not using them for
purposes of rigorous analysis: “I haven’t undertaken to do an analysis in a formal, you know, statistical sense
of these media reports. So for what I’m using them for, the double counting issue [i.e., where redundant

(Footnote continued on next page)
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selected and provided to him by Plaintiffs themselves10 with the assistance of an environmental
organization that originally gathered them for its own advocacy purposes11. Plaintiffs presented
no support for their assumption that media coverage collected by an advocacy organization via
targeted Internet searching and preset Google news alerts (see Vale Direct Examination, Day 1)
is representative of the sort of media coverage to which a typical buyer of residential real estate
can be presumed to be exposed.12 Indeed, when asked how he can be assured that the media
articles in evidence in this case are “a fair representation of what the media really was,” Dr.
Sheppard admitted, “I am not assured of that.” Sheppard Cross-Examination, Day 2.
But even if a reasonable person could accept Plaintiffs’ unproven assumption that a
typical homebuyer would read the media coverage offered by Plaintiffs in a manner similar to
Ms. Vale and perceive it in a manner similar to Plaintiffs, each of whom has a specific Pilgrimrelated agenda, Plaintiffs failed at trial to connect such media coverage to the ISFSI itself. Of the
newspaper articles that Plaintiffs’ expert relied on in this case in concluding that the ISFSI is
likely to diminish the value of Plaintiffs’ properties, only eleven even reference the ISFSI. See

articles are represented in the media compendium] is perhaps less critical than if we were trying to code the
data and include it formally in an analysis.” Sheppard Cross-Examination, Day 3.
10

When asked how he undertook his media review in this case, Dr. Sheppard testified that “you guys [i.e.,
Plaintiffs] kindly supplied me with a large amount of clippings and copies of media reports.” Sheppard Direct
Examination, Day 1.

11

Vale testified that she originally collected the media articles that Plaintiffs eventually provided for Dr.
Sheppard’s analysis “to have the resource on file for advocacy purposes.” Vale Cross-Examination, Day 3.
When Plaintiffs later requested that Vale narrow down her original compendium of media coverage for use in
this litigation, she did so by applying criteria developed and provided to her by Plaintiffs’ attorneys. See id.

12

Nor can it reasonably be assumed that the Plaintiffs, who themselves testified to having seen certain specific
media articles, are representative of the typical prospective homebuyer. The two articles identified in the
Plaintiffs’ own testimony—neither of which referenced the ISFSI at issue in this case—were dated March 13,
2015 and July 29, 2016, respectively. See Exs. 37 & 38. Plaintiff Buckbee testified that she purchased the
newspaper containing the former article based on its Pilgrim-related headline on the way to her deposition in
this matter, and that she found the latter online about a week before trial. See Buckbee Direct Examination,
Day 1. But Plaintiffs have offered no basis for concluding that the average prospective homebuyer would be
exposed to and perceive such articles about Pilgrim in a manner similar to persons who have already sued the
Plant’s owner and are motivated by a need to establish their standing to proceed in the suit.
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Ex. 46. Most of those articles are about the zoning dispute at issue in this case or about this
litigation specifically. See Ex. 46 at 0402-79, 0402-80, 0402-84, 0402-131, 0402-150, 0402-157,
0402-193, 0402-215, 0402-248. Plaintiffs made no showing that zoning disputes, in and of
themselves, tend to have a negative effect on neighborhood property values.
Furthermore, not a single one of the media articles regarding the ISFSI mentions or
implies that the ISFSI would cause any risk to, or otherwise affect, properties in the surrounding
area. See generally Ex. 46. And the majority of the articles that mention the ISFSI actually
speak in favor of dry cask storage and its implementation at Pilgrim by, among other things:
•

Stating that “[p]lant critics are in favor of the move to dry cask storage” (December
12, 2012) (Ex. 46, 0402-79; see also id. at 0402-80 (same));

•

Observing the apparent “enthusiasm for dry cask storage” and noting that
“[Plaintiffs’ counsel Attorney Sheehan] has made it clear on several occasions that
she, EcoLaw and most other critics of the plant are not opposed to dry cask storage”
(December 19, 2012) (id. at 0402-85);

•

Indicating that “[c]ritics of the plant favor the construction of the new spent-fuel
storage units because they consider them safer overall than spent fuel pools” (April
12, 2013) (id. at 0402-131);

•

Reporting that “[t]he plant’s traditional critics, Pilgrim Watch, Cape Cod
Downwinders and others . . . would like to see . . . expedited removal of the spent
fuel rods from the spent fuel pool at the site, and immediate transferal to dry cask
storage” (August 17, 2013) (id. at 0402-215);

•

Quoting Plaintiffs’ counsel, Attorney Sheehan, as saying “[t]he spent fuel should be
moved to dry casks as soon as possible” (October 19, 2013) (id. at 0402-248-249);

•

Noting that “[c]ritics . . . want to see more spent fuel moved into bunkerlike dry
casks, which they say are safer” (April 17, 2011) (id. at 0401-114-115); and

•

Describing, in a “not-so-dramatic story of [Pilgrim’s] hardly lax security,” Entergy’s
robust safety measures at the Plant and concerning the dry casks (November 8, 2014)
(id. at 0402-368-370).

In forming his opinion in this matter, Dr. Sheppard apparently overlooked these reports
or failed to separate them from media coverage of the Plant and its operations more generally.
And when confronted at trial with yet more encouraging coverage about the Pilgrim ISFSI (see
29
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Exs. 41-44), Dr. Sheppard attempted to reconcile the articles’ treatment of the ISFSI as a positive
development with his thesis that media coverage of the Plant creates a negative impression
among the homebuying public.13 But Dr. Sheppard’s conclusion is unconvincing. Even if
market participants use media coverage to help them evaluate risk, as Dr. Sheppard testified,
none of the coverage cited above could be understood by a reasonable person to suggest that the
ISFSI itself presents an additional or increased risk. Dr. Sheppard’s opinion on this point is
therefore not credible and does not lend qualitative support for Plaintiffs’ standing.
And to the extent that Dr. Sheppard based his assumptions on articles about Pilgrim’s
operations separate from the ISFSI, his conclusions cannot support Plaintiffs’ standing in this
case. As this Court has repeatedly cautioned Plaintiffs, their alleged diminution in property
value must be attributable to the ISFSI itself for their case to proceed.14 It is not enough for them
to speculate that certain negative media coverage of Pilgrim more generally might cause a
prospective homebuyer to regard neutral or even positive coverage of the ISFSI skeptically. Dr.
Sheppard’s assumption that the articles presented at trial could create or contribute to a negative
effect caused by the ISFSI is not reasonable and does not lend credible expert support to
Plaintiffs’ standing claim.

13

Dr. Sheppard resisted characterizing some of these articles’ discussion of the ISFSI as positive because he
insisted on conflating the term “positive statement” with a statement that has as a “positive impact”—i.e., one
that would be expected to increase property values. Sheppard Cross-Examination, Day 2. This testimony
misconstrues both the articles and Plaintiffs’ burden in establishing standing: Plaintiffs must show that the
ISFSI is likely to reduce the values of their properties, not that the ISFSI fails to raise the values of their
properties.

14

As the Court reiterated during Day 1, “We’re not going to make [this] a trial of Pilgrim’s record, Entergy’s
record of managing the plant. It’s going to be about how the ISFSI will affect the property values. So keep
that in mind as we go.”
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f. Plaintiffs offered no expert testimony to support a finding that
Plaintiffs’ alleged injuries are “special and different”.
Additionally, Dr. Sheppard’s broad conclusions concerning the four properties remaining
at issue in this litigation were not based upon an analysis of data from the area surrounding
Pilgrim. Based on his general literature review and the erroneous assumptions identified above,
Dr. Sheppard testified that the diminution effect which he purports to be ‘likely’ is based solely
on Plaintiffs’ proximity to the Plant, and thus would not affect Plaintiffs in any manner that is
“special and different” from over one thousand other property owners within a two-mile radius
of the ISFSI. Thus, Dr. Sheppard had no specific factual basis for concluding that the Pilgrim
ISFSI would affect or has affected Plaintiffs’ property values in a manner separate from and
additional to an effect, if any, caused by Pilgrim itself. Cf. Juskalian v. Farnsworth, No.
08MISC390390KFS, 2009 WL 1460096, at *2 (Mass. Land Ct. May 26, 2009) (dismissing
claims for lack of standing where plaintiffs’ expert, a certified real estate appraiser, described an
appraisal analysis of plaintiffs’ property that he had not actually conducted and cited “articles
regarding impact of certain conditions on valuation of residential properties” that did not have
“any specific relevance to Plaintiffs’ property”); Kane v. Chan, No. 08 PS 383356 (KFS), 2009
WL 245769, at *3 (Mass. Land Ct. Feb. 3, 2009) (deeming standing experts’ conclusions
“factually unsupported, as they anticipate studies and reviews not yet performed”).
g. Dr. Tolley’s expert opinion offered a thorough rebuttal of Dr.
Sheppard’s conclusions.
The qualitative insufficiencies of Plaintiffs’ proof are highlighted by the testimony of
Entergy’s expert witnesses. See id. (a fact-finder may use “the testimony of a defense expert to
determine whether any reasonable person could rely on the testimony of the plaintiffs’ expert”).
Entergy’s expert on the relevant economic literature, Dr. George Tolley testified to the
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methodological flaws of Dr. Sheppard’s analysis, identified the flawed assumptions on which Dr.
Sheppard relied, and explained why Dr. Sheppard’s conclusions are unsupported by the
evidence. In addition to the specific rebuttals described above, the affirmative points made by
Dr. Tolley during his testimony further support a conclusion of no disamenity:
•
•
•
•

There are only two published studies that concern the impact of an ISFSI on property
values—those studies find no effect of ISFSI on property values;
PILOT payments ($9.5 million in 2016) benefit the town of Plymouth, and are
capitalized into home prices;
The studies that Dr. Sheppard cites are not about ISFSIs, and therefore are not
instructive here; and
Dr. Sheppard offered no admissible hedonic analysis of the impacts of the ISFSI on
property values near the Pilgrim site, and so his testimony provides no direct evidence
of an effect on Plaintiffs’ property values.
h. Entergy’s experts Durkin and DeCastro further undermined Dr.
Sheppard’s conclusions by providing specific and individualized
real estate and appraisal evidence to establish that the ISFSI did
not reduce Plaintiffs’ property values.

In contrast to Dr. Sheppard, Entergy’s appraisal experts Roger Durkin, J.D., M.S., FASA
and Stephen G. DeCastro analyzed the Plaintiffs’ individual properties and specifically explained
that the property values of all of the Plaintiffs, far from being diminished, have actually
increased since the public announcement of Pilgrim’s imminent plant to construct the ISFSI in
2013.
Also unlike Dr. Sheppard, Mr. DeCastro, who is a real estate appraisal professional
working in the Plymouth area for many years (and in fact, a former property owner from within
the two-mile radius of the Plant), offered precise value ranges for each plaintiff’s property both
before and after the announcement of the Pilgrim ISFSI to support his conclusion that the ISFSI
resulted in no diminution in value. DeCastro explained how he visited each of the subject
properties personally, took photographs of them, mapped them, analyzed their features,
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compared those features to other properties in the community, evaluated independent assessors’
map resources, and carefully selected comparable properties for each of the subject properties.
Durkin’s and DeCastro’s report calculated an average growth for the seven properties of
9.99% for the study period. As the report noted, “This demonstrates that the median sale price
for a single-family residence in Plymouth between January 2013 and April 2015 increased from
$287,838 to $310,000. This is an increase of 9.29% validating our conclusions. The Warren
Group data is for the entire Town of Plymouth and not just the 2-mile radius around the Pilgrim
Nuclear Plant. This indicates a general lack of value impairment for homes in proximity to
Pilgrim in comparison to the entire town of Plymouth Statistics.” Ex. 47, 39-40. Thus, the
claimed diminution within a two-mile radius of Pilgrim is disproved.
And DeCastro’s analysis and predictions were borne out nearly exactly in real time:
Frederick Paris—an original plaintiff who withdrew from this action shortly before trial—sold
his property following the construction of the ISFSI for its full asking price, right near the top of
the range of probable sale values that Durkin and DeCastro’s report established. Their credible
testimony—which is unrebutted by any contradictory before-and-after appraisal expert
evidence—demonstrates that there has been no objective diminution in the value of the
Plaintiffs’ property since the April 2013 announcement, and is the only expert testimony and
report in evidence on this point.
Durkin, for his part, testified that Plaintiffs’ property value trends from the years 2005
through 2014 mirrored those of the rest of the area, the Town, and the Commonwealth. Based on
his analysis of the data, he concluded that the ISFSI did not diminish Plaintiffs’ property values
compared to the community at large during that entire time horizon.
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Plaintiffs’ criticism that Durkin and DeCastro’s study should have used 2011 or 2012 as
an announcement effect date is contradicted by the facts15, as such dates cannot be treated as a
public announcement of the ISFSI project. One meeting in 2011 (which did not result in any
media coverage in evidence in this case) and two newspaper articles in 2012 cannot be taken to
create the level of media attention that Plaintiffs claim existed about the project in 2013,
following the public announcement. Moreover, the use of an earlier date would also be
immaterial, as Mr. Durkin’s testimony proves no market effect during the earlier time frame by
establishing that property sales within the two-mile radius as a whole have in fact risen
consonant with those of Plymouth from 2011 to the present.
Finally, DeCastro, in his redirect testimony in response to a challenge concerning the
announcement date, testified that, in contrast to the announcement of large commercial retail or
housing developments, the announcement of the implementation of the ISFSIs did not make a
substantial impression on Plymouth real estate professionals, because they had always generally
been aware that nuclear material was stored at the Plant and that the method of such storage was
generally not of substantial consequence to the market. See DeCastro Redirect Examination,
Day 4. This is the only testimony from any person familiar with the Plymouth real estate market
concerning the actual effect of the ISFSI announcement.
Entergy’s experts thus offered robust analyses supported by the facts of this case and by
methodologically sound principles to show that the ISFSI has not caused the diminution effect
that Plaintiffs claim or that Dr. Sheppard posited. As their testimony demonstrates, a reasonable

15

Defendant’s witness Charles Minott explained that the NRC presentation of the ISFSI Project to the Town of
Plymouth in April 2013 was used as the announcement date, notwithstanding that dry fuel storage plans, which
were anticipated in the 1980s, may have been referenced at any of the regular dialogues held between Entergy
and the community after the planning for the present ISFSI project began in 2009.
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person could not rely on Dr. Sheppard’s testimony to show the diminution of Plaintiffs’ property
values.
2. Dr. Sheppard’s testimony is quantitatively insufficient to establish
Plaintiffs’ standing.
Dr. Sheppard’s testimony is also quantitatively insufficient, as it failed to provide specific
factual support for each of the Plaintiffs’ claims of particularized injury. See Butler, 63 Mass.
App. Ct. 435. Dr. Sheppard provided no admissible testimony on the specific impact of the
ISFSI for any individual plaintiff’s property, either by percentage of alleged diminution, by
dollar amount, or by any other measure. His analysis included no individualized feature of
Plaintiffs’ properties; does not provide any information about any structures on the properties;
and offered no history of the property sales, no comparables, and no correlations with real estate
prices in the state or region, nor any other concrete analysis. Rather, Dr. Sheppard only opined
in general terms that the values of properties within two miles of Pilgrim are likely to be affected
by the ISFSI. But Dr. Sheppard admitted that he did not analyze the Plaintiffs’ properties
specifically to support his conclusions or determine how their properties—as distinct from every
other property within a one- or two-mile radius of Pilgrim—might be affected by the ISFSI.
Thus, Plaintiffs have failed to provide specific factual support for each claim of particularized
injury with credible evidence.
In sum, “[a]lthough Plaintiffs proffered expert and lay testimony to the effect that
Plaintiff[s’] Property will diminish in value as a result of the issuance of the . . . Permit,” that
“testimony was insufficient both quantitatively and qualitatively to establish Plaintiff[s’]
standing.” Brice Estates, Inc. v. Town of Rutland Planning Bd. ex rel. Sullivan, No.
05MISC309336KFS, 2009 WL 4017931, at *4 (Mass. Land Ct. Nov. 20, 2009) (dismissing
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complaint). Thus, Plaintiffs have failed to substantiate their aggrievement with expert evidence
sufficient to support the alleged diminution in the property values as a result of the ISFSI.
III.

Plaintiffs have not established an injury to their property values that is special and
different from that suffered by any other property owner within a two-mile radius.
Finally, the Plaintiffs’ action must be dismissed because they have not established a

cognizable injury that is “special and different from the concerns of the rest of the community.”
Standerwick, 477 Mass. at 33 (quoting Barvenik, 33 Mass App. Ct. at 132). As Plaintiffs’ expert
witness, Dr. Sheppard, testified at trial, Plaintiffs’ purported standing is based upon the alleged
diminution of their property values resulting from the fact that each plaintiff’s property is located
within a one- or two-mile radius of Pilgrim. See Sheppard Direct, Day 2. In other words,
Plaintiffs claim standing in this case based solely on their proximity to Pilgrim, and therefore to
the ISFSI, which Plaintiffs claim is a disamenity harmful to the value of their properties.
None of the Plaintiffs claims that his or her property in particular is uniquely affected by
Pilgrim and/or by the ISFSI compared to his or her neighbors’ properties. See Contartese v.
Mount Washington Bank, No. SUCV 2003-6080, 2006 WL 4326671, at *15 (Mass. Super. Ct.
Dec. 12, 2006) (where plaintiff’s neighbors “initially joined this action, alleging identical
concerns about . . . reduced property values,” plaintiff’s “claims are therefore not unique”). In
fact, the Plaintiffs who testified uniformly admitted that they cannot see, hear, smell, or
otherwise perceive the ISFSI from their properties (see Buckbee, Curcio, and Barrett Direct
Examinations, Day 1); instead it is their proximity to Pilgrim, rather than their individual
experience of the effects of the ISFSI, on which they base their aggrievement. In this regard,
Plaintiffs’ claim is shared by all others who own property a similar distance from the plant.
Plaintiffs argued at trial that they have satisfied Standerwick’s “special and different”
standard because their property values are more likely to be reduced by the ISFSI than are those
36
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of other Plymouth properties located more than two miles away from Pilgrim. But there is no
legal basis for Plaintiffs’ assumption that the “rest of the community” from which they must
distinguish their alleged injury is coterminous with the rest of the municipality. In fact, the
Appeals Court stated in Fabiano v. Boston Board of Appeal that a plaintiff must demonstrate that
his or her injury is different from others in the same neighborhood to establish standing. 77
Mass. App. Ct. 1104, at *1 (2010) (emphasis added). While the plaintiffs in Fabiano surely
could have demonstrated that they were more likely to be affected by trash and traffic generated
by a take-out and delivery business on an abutting property than others who live in a different
part of Boston would be, the Appeals Court affirmed the dismissal of their claims because their
concerns were “no different from the concerns of the neighborhood at large.” Id.
The “neighborhood” principle articulated in Fabiano applies with particular force in
Plymouth, which Entergy’s expert, Mr. DeCastro, testified is the largest town in the state by land
area. See DeCastro Redirect Examination. Given the town’s size—approximately 125 square
miles—“what can be important at one part of Plymouth has absolutely no meaning in another
part of Plymouth. So it’s very hard to have an event that affects the entire town.” Id. Thus, as
both a factual and a legal matter, there is no evidence in the record from which this Court can
conclude that Plymouth itself is the relevant “community.” If Plaintiffs could establish their
standing in this action simply by distinguishing their experience from that of another property
owner clear across town, the “special and different” requirement would be rendered meaningless.
Indeed, to afford Plaintiffs standing based on this evidence would be to hold that at least
one thousand other Plymouth property owners would also have had the right to challenge the
Decision because each of those persons are likewise aggrieved under M.G.L. c. 40A, § 8 and/or
17 by virtue of owning property located within two miles of the Plant. See DeCastro Redirect

37
4846-8139-8069.13

Examination (testifying that at least 1,000 residences are located within a two-mile radius of the
Plant). Such a holding would have drastic implications, as it would subject Entergy to zoning
challenges from a huge population of potential plaintiffs for every future premises improvement
as Pilgrim moves toward decommissioning. And to permit all residents within a two-mile radius
to establish standing based solely on their proximity to the permitted use would subvert “the
rigorous standing requirements [Massachusetts courts] have consistently recognized.”
Standerwick, 447 Mass. at 32; see Boston Edison Co. v. Boston Redevelopment Auth., 374 Mass.
37, 63 n.17 (1977) (“We have grave doubts about granting standing to any person whose
property interest is approximately 1800 feet, or one-third of a mile (.54 kilometers), away from
the site.”); Nickerson v. Zoning Bd. of Appeals of Raynham, 53 Mass. App. Ct. 680, 683 (2002)
(one-mile distance between plaintiff’s home and the locus supported the conclusion that
“plaintiff’s interest is not substantially different from that of all of the other members of the
community”); see also Butler v. Danforth Green, LLC, No. 13 MISC 477647 (RBF), 2013 WL
4510385, at *5 (Mass. Land Ct. Aug. 22, 2013) (Foster, J.) (denying plaintiff’s claim that she
was aggrieved by a zoning decision’s possible effect on her taxes and noting that “[a]ny other
conclusion would mean that every property owner in a town would have standing to challenge a
variance . . ., rendering the specified harm requirement for standing meaningless”), aff’d, Butler
v. Zoning Bd. of Appeals of Framingham, 85 Mass. App. Ct. 1112, review denied sub nom., 468
Mass. 1105, and cert. denied sub nom. 135 S. Ct. 481 (2014), reh’g denied sub nom., 135 S. Ct.
1031 (2015).
Through the evidence presented at trial, Plaintiffs “failed to demonstrate how they were
affected to a greater degree than others in the neighborhood as a whole”—or even to a greater
degree than all other property owners in a two-mile radius. Fabiano, 77 Mass. App. Ct. 1104
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(affirming dismissal of claims for lack of standing). Thus, even if Plaintiffs had established a
protected interest affected by the Decision (which they did not), and even if they had presented
credible expert testimony to support their alleged diminution in property value (which they did
not), Plaintiffs still could not have established their standing because they have failed to show
that their injury is "special and different" from that of the relevant community. Their action
must therefore be dismissed on this additional ground.
Conclusion
To satisfy the "rigorous standing requirements [Massachusetts courts] have consistently
recognized" (Standerwick, 447 Mass. at 32), Plaintiffs were required to show by credible expert
evidence a definite, material violation of an interest that is protected by the applicable zoning
scheme, and that their injury is special and different from the concerns of the rest of their
neighborhood. As the proof at trial showed, the Plaintiffs have not satisfied this burden to
establish their standing.
WHEREFORE, for the reasons set forth above, Entergy respectfully requests that this
Court dismiss the Plaintiffs' claims for lack of standing and enter judgment in Entergy's favor.
Respectfully submitted,
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SECTION I GENERAL PROVISIONS
A. Authority

1

This Zoning Bylaw is adopted pursuant to Chapter 40A, 40B and 41 of the
Massachusetts General Laws as amended.
B. Purpose and Intent
The purpose of this Bylaw is to manage growth and development in the Town so
as to insure the appropriate use of land, encouraging those qualities which
distinguish Chatham as a desirable community for year-round and seasonal
residence, commerce, tourism and recreation including:
- health, welfare and quality of life;
- safety from fire, flood and other dangers;
- provision of adequate light, clean air, adequate public and private water supply,
effective sewage and solid waste disposal, transportation and parking, schools,
parks
and open space, public access to waterways, and other public service
requirements;
- provision of housing for persons of all income levels;
- prevention of overcrowding of !and, undue concentration of population, traffic
congestion, blight and pollution of the environment;
- preservation of the value of land and buildings;
- protection of natural resources, particularly beaches, dunes, wetlands, fresh and
saltwater ponds, inlets, harbors and bays;
- preservation for the citizens of their rights to their customary means of earning a living;
- preservation for present and future inhabitants of Chatham of the natural,
architectural and historic assets of the community.
C

Applicability
All buildings or structures hereafter erected, altered, reconstructed, demolished, enlarged
or moved, or use of premises in the Town shall be in conformity with the provisions of this
Bylaw.
No building, structure, land or water area shall be used for any purpose or in any manner
other than as permitted within the district in which such building, structure, land or water
area is located. Any use not specifically enumerated in a district herein
shall be deemed to be prohibited except that the Zoning Board of Appeals, may, upon
application for a Special Permit, determine whether a use not specifically listed as a
permitted use in any district should be authorized.
In making this determination the Zoning Board of Appeals shall consider whether the
proposed use is substantially different in size, operations, impacts, and other
characteristics from uses permitted in the same district if the proposed use is found to be
similar to permitted uses specifically listed in the district, the Zoning Board of Appeals may
authorize a special permit to locate the use in the district.
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