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)
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)
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__________________________________________)
PLAINTIFFS’ OPPOSITION TO DEFENDANT ENTERGY NUCLEAR
GENERATION CO.’S MOTION FOR MANDATORY DISMISSAL OF
PLAINTIFFS’ CLAIMS
This is Plaintiffs’ opposition to Defendant Entergy Nuclear Generation Co.’s
Memorandum in Support of Its Motion for Mandatory Dismissal of Plaintiffs’ Claims
(“Def. Mem.”), which was brought pursuant to Mass. R. Civ. P. 41(b)(2). For the reasons
stated here, Entergy’s motion should be denied.
Entergy’s central legal argument is that Plaintiffs have not tethered their
diminution in value claim to an interest the Plymouth Zoning Bylaw (“the Bylaw”) is
intended to protect. Entergy is wrong. Plaintiffs have tethered their claim to explicit
Bylaw language that confers a legal interest in conserving “the value of land and
buildings,” and to the special permit provisions and the Light Industrial district (“LI
district”) regulations of the Bylaw §§ 205-9 and 205-51. These regulations form the basis
of the Town’s zoning scheme and are the mechanisms by which the Bylaw is intended to
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conserve the value of land and buildings. Defendant Entergy thwarted the operation of
these mechanisms by improperly segmenting the project for permitting purposes, and the
Defendant Zoning Board of Appeals (“ZBA”) supported issuance of an as-of-right zoning
permit for a concrete pad, ignoring Entergy’s new use of the site as a long term nuclear
waste storage facility and the massive, expensive and complex construction and operation
involved in this use. Defendants have made an end run around the Town’s zoning
scheme. In Plaintiffs’ Memorandum in Opposition to Defendant Entergy’s Motion to
Dismiss Plaintiffs’ Amended Complaint for Lack of Standing (June 9, 2014), pp. 13, 1819 (“Opposition to Standing Motion”), Plaintiffs’ addressed their harm from failure to
require a special permit. Entergy has not ever, and does not now, address this issue or
cite any case precedent precluding Plaintiffs from basing their standing on diminution in
value related to violations of the zoning mechanisms that are supposed to protect those
interests.
In 2014, this Court ruled in Plaintiffs’ favor on standing stating that
“[p]reservation of real property values is an interest the Bylaw is intended to protect.”
Bostek v. Entergy Nuclear Generation Co., 13 MISC 479028, 2014 WL 3954220 (Mass.
Land Ct. Aug. 14, 2014) *14 (“the Order’). Following four days of trial on August 8-11,
2016, which included testimony by Plaintiffs’ expert, Dr. Stephen Sheppard that
Plaintiffs will suffer a statistically significant diminution in value that is not de minimus,
Entergy again seeks to relitigate this issue. Entergy was wrong then and is wrong now.
Entergy’s motion should be denied because:
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(1) through their own testimony and the expert opinion of Dr. Sheppard,
Plaintiffs have set forth credible evidence of particularized harm to their property
values arising from Entergy’s new use of the site for a long term nuclear waste
storage facility;
(2) Diminution in value is explicitly protected by the Bylaw and the
Massachusetts Zoning Enabling Act, which contains the identical purpose “to
conserve the value of land and buildings;” and
(3) The Bylaw’s district regulations and special permit requirements, which
Plaintiffs seek to enforce, are mechanisms in the zoning scheme that are intended
to protect Plaintiffs’ property values and Plaintiffs’ diminution in value claims are
“related to cognizable interests protected by the applicable zoning scheme.”
Kenner v. Zoning Board of Appeals, 459 Mass. 115, 123 (2011).
As shown below, Plaintiffs have made the necessary legal and evidentiary
showing needed to pass through the gateway of standing to a trial on the merits.
Standard of Review on a Motion to Dismiss
After the plaintiff has presented all its evidence at trial, the defendant may move
for involuntary dismissal on the grounds that “upon the facts and the law the plaintiff has
shown no right to relief.” See Mass. Rule Civ. P. 41(b)(2). If the court denies or declines
to rule on the motion, the defendant can renew its motion at the close if its evidence. Id.
However, in a bench trial, such renewal is a “minor consideration” because at this stage
of the trial, the judge already is tasked with “consider[ing] the case not as it stood upon
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completion of plaintiff’s case ... but its condition at the close of the entire case” and
“ruling on the sufficiency of the evidence in the course of preparing findings and
judgment.” 7 Mass. Prac. Rules Practice § 41.11 (2d ed.).
The decision to allow or deny a motion for involuntary dismissal is “committed to
the trial judge’s sound discretion.” LaPlante v. Sutherland, Case No. 061047C, 2008 WL
496448, at *1 (Mass. Super 2008). If, based on the presented evidence and law, the court
cannot render a decision on the trial record, the court can take the motion under
advisement and order the parties to submit post-trial briefs. See McNeill v. Miller, Case
No. 267021, 2005 WL 1766390, at *1, 4 (Mass. Land Ct. 2005) (Sands, J); see also
Thomas v. DiPinto, Case No. 266880, 2006 WL 3291145, at *1 (Mass. Land. Ct. 2006)
(Lombardi, J) (taking defendant’s renewed motion for involuntary dismissal under
advisement and giving parties leave to file post-trial memoranda); Upshaw v. James,
Case No. 263222, 2004 WL 836791, at *1 (Mass. Land Ct. 2003) (Trombly, J) (same).
Legal Standard on Standing
“Standing is the gateway through which one must pass en route to an inquiry on
the merits.” Butler v. Waltham, 63 Mass. App. Ct. 435, 441 (2005). In a G.L. c. 40A, §
17 appeal, only a ‘person aggrieved’ has standing and must show infringement of a legal
right protected by the zoning law and particularized harm arising from that infringement.
Marashlian v. Zoning Bd. of Appeals of Newburyport, 421 Mass. 719, 721 (1996).
Plaintiffs must put forth “credible evidence" or in other words, a “plausible claim” of
particularized injury arising from the ZBA decision. Butler, supra at 441, n. 13 (internal
citations omitted); Marashlian, 421 Mass. at 723, n.5. “Whether a party is aggrieved is a
matter of degree; and the variety of circumstances which may arise seems to call for the
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exercise of discretion rather than the imposition of an inflexible rule." Rafferty v. Sancta
Maria Hospital, 5 Mass. App. Ct. 624, 629 (1977) (concluding trial court did not abuse
its discretion in finding standing) (citations omitted). A plaintiff need not show harm by
a preponderance of the evidence. Butler, supra at 441.
Argument
I.

Plaintiffs have established a violation of the right to enforce the Bylaw “to
conserve the value of land and buildings” – a right cognizable under the
Bylaw and consistent with the 1975 Zoning Enabling Act.
The Bylaw’s explicit language and the structure of its purposes clause establish a

legal interest in the conservation of the value of land and buildings. The Bylaw states,
“In pursuance of authority conferred by MGL c. 40A, 1 to 17, inclusive and all
acts in amendment thereof and for purposes including but not limited to
promoting the health, safety, convenience, and welfare of the inhabitants of the
Town of Plymouth, and more particularly to promote the most appropriate use of
land through the Town in accordance with a comprehensive plan; . . . to conserve
the value of land and buildings; . . . and for other appropriate purposes, the
Town of Plymouth does hereby enact the following regulations….”
Bylaw § 205-1 205-1. (emphasis supplied).
The phrase “to conserve the value of land and buildings” is derived directly from
the Massachusetts Zoning Enabling Act (“1975 Act”). The purpose of the 1975 Act was
to “facilitate, encourage, and foster the adoption and modernization of zoning
ordinances… and to achieve greater implementation of the powers granted to
municipalities thereunder.” 1975 Act, § 2. It “is designed to suggest objectives for which
zoning might be established, which include, but are not limited to the following...to
conserve the value of land and buildings….” (emphasis supplied). Id. The “extensive
powers granted by the 1975 Act “are not to be narrowly interpreted.” Bobrowski,
Handbook of Massachusetts Land Use and Planning Law, § 202, citing Collura v. Town
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of Arlington, 367 Mass, 881, 885 (1975). In 1978, pursuant to the 1975 Act, Plymouth
passed the current Bylaw1 containing that language.
The Bylaw states an expansive purpose in the phrase, “including but not limited
to” protecting the health, safety, convenience and welfare, and uses the word “and” to
describe additional, specifically enumerated purposes including “to conserve the value of
land and buildings.” The Bylaw should be construed “as a harmonious whole, giving to
each word its ordinary meaning and considering no word as superfluous.” Rose v. Board
of Review, 346 Mass. 581, 585 (1964). The ordinary meaning of the word “and” is to
“indicate connection or addition of items within the same class or type.” MerriamWebster Dictionary, online. In the Bylaw, use of the word “and” means that the purposes
in the subsequent phrases, including “conserve the value of land and buildings,” are in
addition to and separate and distinct from those in the first sentence (health, safety,
convenience and welfare) and are not subsumed by or required to flow from the purposes
of the first sentence. Thus, Plaintiffs have a legally cognizable interest in the conserving
the value of their homes.
II.

Plaintiffs’ diminution in value of real estate is derivative of and related to
cognizable claims for enforcement of the Bylaw via the LI District and
special permit regulations.
The relationship between harm to Plaintiffs property values and the ZBA’s failure

to require a special permit has been the focus of this action for two years. See,
Opposition to Standing Memorandum, pp. 13, 18-19.

1

The 1977 amendment to the 1975 Act required municipalities to bring their bylaws into
conformity with the 1975 Act by June 30, 1978. Ch. 829 of the Acts of 1977, § 4.
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Yet again, Entergy argues that Plaintiffs only allege harm arising from diminution
in value of their real estate, ignoring the fact that Plaintiffs seek to enforce the special
permit and LI District regulations, which are the mechanisms by which property values
can be protected. Entergy has not shown and cannot show that this claim is not legally
cognizable.
The legislative authority for zoning stems from Mass. Const. Amend. Art. 60,
which speaks to the mechanisms for achieving the goals of zoning: it provides authority
to limit construction or use of buildings within specified zoning districts. In turn, the
Authority and Purpose clause of the Plymouth Bylaw, § 205-1 states it is “to promote the
most appropriate use of land throughout the Town in accordance with a comprehensive
plan….” Zoning is carried out by “restricting, prohibiting, permitting or regulating [] uses
of land”2 by limiting those uses according to zoning districts -- which Plymouth has done
both under Article V of the Bylaw (Zoning Districts) and also by using special permit
provisions to impose conditions and safeguards under § 205-9(B) that require, inter alia,
that the “proposed use is appropriate to the zone and specific site in question…and that
there be “no nuisance or adverse effect on the neighborhood.”
Entergy argues that because the Bylaw statement in § 205-1, “to conserve the
value of land and buildings” is not contained in § 205-51, the LI District regulation, or
elsewhere in the bylaw, no District Regulation is intended to “preserve the value of land
and buildings.” Def. Memo. at 12. Entergy cites a sole exception, § 205-73, the wind
energy bylaw, claiming in essence that it is the only District Regulation intended to

2

Ch. 808 of the Acts of 1975, Section 3 (adding Section 2A to the zoning enabling act).
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preserve property values. In other words, Entergy argues the Bylaw’s drafters had no
intent that the Bylaw actually be used to achieve the purposes of § 205-1 – except when it
comes to wind energy uses. In singling out wind, Entergy ignores the other 35 district
regulations in Article V of the Bylaw that, like the LI District regulation, do not mention
property values. See, Bylaw § 205-38 to 205-56. Followed to its logical conclusion,
Entergy’s argument would mean that the 35 district regulations could not be applied to
ensure the most appropriate use of land or to prevent a nuisance because this might mean
property values were being protected and this is not a legally protected interest but
merely “general and non-rights-conferring prefatory language of the Bylaw” Def. Mem.
at 13. This is an absurd result and the Bylaw cannot be interpreted in this manner. Livoli
v. Zoning Board of Appeals, 42 Mass. App. Ct. 921, 922 (1997). Entergy’s argument
ignores the fundamental notion of a zoning scheme – which is to confine uses to certain
districts and regulate the uses via a three-part scheme (allowed uses, prohibited uses, or
special permit uses) so that the purposes of the bylaw are achieved.
III.

The interests protected by the Plymouth Bylaw are within the scope of the
1975 Zoning Act, unlike the bylaw in Tranfaglia relied upon by Kenner.
Kenner v. Zoning Board of Appeals, 459 Mass. 115 (2011), upon which Entergy

relies for its argument that diminution in value must be “derivative of or related to
cognizable interests protected by the applicable zoning scheme,” is distinguishable. 459
Mass. at 123; Def. Mem. at 6. The Kenner court cited Tranfaglia v. Building Comm’r of
Winchester, 306 Mass. 495 (1940) for the proposition that “[z]oning legislation is not
designed for the preservation of the economic value of property, except in so far as that
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end is served by making the community a safe and healthy place in which to live.”
Kenner, 459 Mass. at 123 (citing Tranfaglia, 306 Mass. at 503-504). Tranfaglia is a 1940
case based on the 1933 zoning enabling act,3 which has since been repealed and replaced
with the 1975 Act. See Exhibit 1, attached (“1933 Act”). The purposes clause of the
1933 Act (Section 25, inserted by Section 1 of the 1933 Act) states:
For the purpose of promoting the health, safety, convenience, morals or
welfare of its inhabitants, any city, except Boston, and any town, may by
ordinance or by-law regulate and restrict the height, number of stories, and
size of buildings and structures, the size and width of lots, the percentage
of lot that may be occupied, the size of yards, courts and other open
spaces, the density of population, and the location and use of buildings,
structures and land for trade, industry, residence or other purposes.
1933 Act, ch. 269, Section 1.
The 1933 Act further provided that zoning regulations:
shall be designed among other purposes to lessen congestion in the streets;
to secure safety from fire, panic and other dangers; to provide adequate
light and air; to prevent the overcrowding of land; to avoid undue
concentration of population; to facilitate the adequate provision of
transportation, water, sewage, schools, parks and other public
requirements; and to increase the amenities of the municipality.
Id. The 1975 Act added after “and other public requirements” the phrase “to
conserve the value of land and buildings.” Compare, 1975 Act to 1933 Act.
In Tranfaglia the court found that the plaintiff could not seek to enforce the
zoning bylaw provision that protected against uses “harmful to property” because the
1933 Act did not authorize zoning for that purpose. Since Tranfaglia, the Supreme
Judicial Court has upheld the use of zoning power “to conserve the value of land and
buildings.” Manchester v. Phillips, 343 Mass 591 (1962) and cases cited therein.
3

G.L. c. 40 Sections 25-30, as appearing in St. 1933, c. 269.
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Today, 76 years after Tranfaglia, its holding does not apply to a case in which a
plaintiff seeks to enforce a bylaw provision that confers the right to seek enforcement of
the bylaw “to conserve the value of land and buildings.”
A. Standerwick, relied on by Kenner, is a c. 40B case, not a c. 40A case.
Kenner also relies on Standerwick v. Zoning Board of Appeals of Andover, 447
Mass. 20 (2006), in particular stating that “To untether a claimed diminution in real estate
values from an interest the zoning scheme seeks to protect would permit any abutter who
claims that any change in property use would diminish the value of property to obtain
standing to challenge a zoning decision.” Kenner, 459 Mass. at 123 (citing Standerwick,
447 Mass. at 32). Standerwick is distinguishable because it is a c. 40B affordable housing
case involving the grant of a comprehensive permit. The interests sought to be protected
under c. 40B differ from those of 40A. The Standerwick court stated, “[t]he preservation
of real estate values of property abutting an affordable housing development is clearly not
a concern that the G.L. c. 40B regulatory scheme is intended to protect.” Id. at 31.
Critically, on the other hand, preserving real estate values clearly is a concern that c. 40A
is intended to protect.
Moreover, here Plaintiffs are not claiming that “any change” in Entergy’s use of
the site diminishes their property value, but rather that Entergy’s new use of the site for a
nuclear waste storage facility is a use requiring a special permit within the explicit terms
of the Bylaw, § 205-51.4 Plaintiffs here are not making an “end run” around rigorous
standing requirements, as Entergy predictably argues. Def. Mem. at 8-10. Rather, Entergy
4

And, of course, Plaintiffs are not just “claiming” the new use will diminish their property values. As
explained below, Plaintiffs have put forth credible evidence in the form of expert testimony to support their
claims of diminution.
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and the Town have made an end run around the special permit provisions of the Bylaw by
segmenting the project for zoning purposes, depriving the Plaintiffs of “full notice as
shall enable all those interested to know what is projected and to have opportunity to
protest.” Murray v. Board of Appeals of Barnstable, 22 Mass. App. 473, 476 (1930)
(abutters in single-family, one-acre zoning district had standing to challenge G.L.c. 40A
special permit in part because of a “legitimate interest in preserving the integrity of the
district from the intrusion of multi-family housing”). Plaintiffs’ diminution in value claim
is not an “unfair backdoor method” of proving aggrievement. Def. Mem. at 9. Rather,
Entergy and the Town have tried time and again to slam the door to justice on the
Plaintiffs and to prevent them from obtaining a full and fair opportunity to have the legal
merits of this case adjudicated. Entergy’s instant motion is only the latest attempt to
deprive the Plaintiffs of their legal right to obtain zoning relief and the opportunity to
pass through the standing gateway.
B. Plaintiffs’ diminution in value claims are related to cognizable interests
protected by the Bylaw’s zoning scheme.
Plaintiffs’ interest in the value of their property is directly related to preserving
the integrity of zoning districts via two core components of the Bylaw’s zoning scheme:
the special permit mechanism and the LI District regulation. Circle Lounge and Grille,
Inc. v. Board of Appeal, 324 Mass. 427, 432 (1949) (“The primary purpose of zoning
with reference to land use is the preservation in the public interest of certain
neighborhoods against uses which are believed to be deleterious to such neighborhoods”.)
District regulations are at the core of a zoning scheme, and Plymouth’s LI District
regulation embodies the fundamental zoning concept of ensuring that a use will not be
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detrimental to surrounding properties, which would in turn diminish property values. The
Bylaw’s LI district regulation states: “This district is intended to reserve for a wide range
of industries and certain commercial uses of a light intensity, clean operational nature,”
§ 205-51(A). The special permit mechanism is provided to allow the establishment of
heavier industries which would not be detrimental to lighter industries in the zone or to
adjoining zones by reason of their location within the district, special site characteristics
and safeguards or for other reasons which can best be determined on a case-by-case
basis.” (emphasis supplied). § 205-51(A).
In turn, under the special permit regulations, the ZBA must find that a proposed
use is appropriate for the zoning district, will be properly operated and will cause “no
nuisance or adverse effect upon the neighborhood.” Bylaw §205-9(B)(1)(a)-(d). The
public hearing requirement of the special permit regulations, § 205-9(A)(5), reflects “the
notion of fairness embodied in the due process clause of the Fourteenth Amendment.
The Legislature has taken great care to ensure that the municipality, the property owner,
and her neighbors are all afforded a meaningful opportunity to participate in the game.”
Bobrowski, § 2.01.
Plaintiffs have provided evidence of concerns about how the intensity of
Entergy’s nuclear waste storage operations—the repeated handling and transferring of
nuclear waste from the wet pool to the dry casks, and the duration and magnitude of the
storage operation—will diminish their property values. They live in adjoining zones and
seek to enforce the zoning scheme via the special permit mechanism of § 205-9 to ensure
that to the greatest extent possible, the detrimental effect on their property values will be
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ameliorated. For example, Plaintiff Donna Barrett testified at trial that a public process
for comprehensive review of Entergy’s nuclear waste storage facility, resulting in town
oversight of the project and conditions on use of the facility, would help to reduce her
property value concerns. A special permit applicant is required to submit specific project
information, and a public hearing and permit conditions are required.
By unlawfully segmenting the project5 and failing to require a special permit,
Entergy and the DIS have denied Plaintiffs a meaningful opportunity to participate in the
process to ensure that the purposes of the Bylaw are achieved, including, to the extent
possible, ensuring that Entergy’s new use of the site for a long term nuclear waste storage
facility is appropriate for the district, that there are adequate facilities for this new use,
and that it will not cause a nuisance or adverse effect upon the neighborhood. §2059(B)(1). Plaintiffs’ diminution in value claims are directly tied to these mechanisms.
The ZBA’s failure to require a special permit puts Plaintiffs in a Catch-22. In the
absence of a special permit application and process, Plaintiffs were and have been
deprived of adequate information about the scope, size, and intensity of Entergy’s new
use at the site—factors that will impact the value of their property. Indeed, to this date
Entergy keeps changing its position about the scope, size and intensity, including at trial
when it sought to contest a previously uncontested fact critical to Plaintiffs’ standing

5

Cohen v. Duncan, 2004 R.I. Super. LEXIS 103, *4-5 (2004) (Defendant “sought piecemeal
administrative approval for its project through an array of unorthodox devices – including requests for
zoning certification, advisory opinions, unauthorized construction approvals, belated development plan
approval, and protestations of detrimental reliance...which ultimately allowed the project, as a whole, to
escape scrutiny…[Defendant] was able to parse this considerable project into smaller components, the
approvals for which it would then attempt to stack into an administrative fait accompli for the entire
project.”).
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claim with new information about the use of the nuclear waste storage facility. See
generally Plaintiffs’ Motion to Strike (filed August 15, 2016).
Unlike in Kenner, which was a challenge to a special permit that had been
granted, the harm to Plaintiffs’ in this case stems from the lack of enforcement of the
special permit mechanism in the first place. Their harm cannot be analogized to a
challenge of a special permit based on potential harm to property values relating to view
impairment from seven-foot taller home. Here, Plaintiffs seek to require a special permit
for a massive, expensive long term nuclear waste storage facility that was approved with
a one page as-of-right zoning permit, see Jt. Ex. 11, based on one page zoning permit
application, see Jt. Ex. 10, and no pubic hearing. The plaintiff in Kenner sought to annul
a special permit, alleging a seven-foot taller home would affect plaintiffs’ view and the
visual character of the neighborhood– unlike Plaintiffs’ here, it was not seeking to
enforce the bylaw’s district and special permit provisions in order to try to protect
property values.
Granting standing based on diminution in value that is related to mechanisms in a
Bylaw’s zoning scheme is consistent with current case law. In Marhefka v. Zoning Board
of Appeals, 79 Mass. App. Ct. 515, 519 (2011), the Appeals Court overturned the trial
judge’s finding that “plaintiffs loss of view and resulting diminution of property value are
not protected interests under the by-law.” Id at 518. The Appeals Court found the “view
injury the plaintiffs have alleged relates to protected density and dimensional
requirements.” Id at. 520. In interpreting the Bylaw to determine whether it intended to
create a cognizable interest in diminution in value relating to view, it looked at the
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applicable zoning scheme itself, including definitions of “open space” and “yard,”
finding that density and dimensional requirements make protection of view an “implicit
interest protected by the bylaw.” Id at 521. (“The by-law identifies open space and
describes “yard” in such a manner as to make protection of view an implicit interest
protected by the density and dimensional provisions of the by-law.”) Marhefka
distinguished Kenner on the grounds that in Kenner, the plaintiffs “made no assertion that
the complained-of development independently violated the Chatham by-law’s density
and dimensional constraints.” Here, however, Plaintiffs’ diminution in property values is
directly related to the special permit and light industrial district regulations they seek to
enforce via mandatory conditions that ensure the use is appropriate to the zone, has
adequate facilities, and there is “no nuisance or adverse effect on the neighborhood.” §
205-9(B)(1). See also, discretionary conditions under § 205-9(B)(2). Enforcing these
provisions is analogous to enforcing dimension and density limits to protect a view that
enhanced property value.
Cent St. LLC v. Zoning Board of Appeals, 69 Mass. App. Ct. 487 (2007), relied on
by the Kenner court also supports Plaintiffs’ position. There, the Appeals Court addressed
“whether the alleged injury to the plaintiffs’ personal interest, in this case diminution of
property value, is an injury to a specific interest that the applicable zoning [law] at issue
is intended to protect.” The court found the frontage provisions the plaintiff was seeking
to enforce “may also serve as a mechanism . . . in preserving the character of a
neighborhood,” giving rise to a cognizable interest in property value. Id. at. 492.
Similarly, in 81 Spooner Road, 15 LCR 192, 196 (2007), the court found that where
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plaintiff’s “concern that their property values will be impacted…[was] coupled with” the
city’s density regulations, the plaintiffs had standing. Here, diminution in the value of
Plaintiffs’ property constitutes a basis for standing where it is explicitly protected Bylaw
and tied to LI district and special permit mechanisms of the zoning scheme.
IV.

Plaintiffs have established standing based on harm from Entergy’s new
use of the site and the ZBA Decision; therefore, this trial should proceed
to the merits.
Plaintiffs’ evidence establishes that they have put forth a plausible claim of

particularized injury. Plaintiffs have met their burden of supporting their claims of
diminution in property value through the presentation at trial of expert testimony showing
that the ISFSI, and the continued operation of Pilgrim allowed by the ISFSI, negatively
impact the value of their property. Quantitatively, this evidence provides “specific factual
support for each of the claims of particularized injury the plaintiff has made,” and
qualitatively, the evidence is “of a type on which a reasonable person could rely to
conclude that the claimed injury likely will flow from the board's action.” Butler, supra,
at 441. The qualitative element of Plaintiffs’ evidence is discussed in sections A and B
below.
Quantitatively, Plaintiffs’ standing evidence provides “specific factual support for
each of the claims of particularized injury the plaintiff has made,” establishing that they
have put forth a plausible claim of particularized injury. Butler, supra, at 441. Plaintiffs
Diane Buckbee, Virginia Curcio, and Donna Barrett testified at trial about the basis for
their concerns that Entergy’s use of the site will impact their property values and
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financial investments in their homes, and Plaintiffs’ expert economist, Dr. Stephen
Sheppard testified that the basis for these concerns is real. Dr. Sheppard provided an
expert opinion that the ISFSI project has had and will have a statistically significant
impact on the value of each Plaintiff’s home that is more than de minimus. Dr. Sheppard
testified that this harm is differential—those living in closest proximity to Pilgrim,
including the Plaintiffs, are most negatively affected, thus establishing that the harm is
particularized and differs from that of the community at large. Moreover, common sense
supports the Plaintiffs’ evidence. Because the Plaintiffs’ and Dr. Sheppard’s testimony
provides “specific factual support for each of the claims of particularized injury,” the
quantitative evidentiary burden on Plaintiffs has been met.
Because “the evidence is both quantitatively and qualitatively sufficient,” the
Plaintiffs have “established standing and the inquiry stops.” Id. at 442.
A. Plaintiffs’ own testimony regarding their perceptions of diminution of their
property values is evidence of their aggrievement and of the perceptions of
risk regarding Pilgrim and the ISFSI in the Plymouth real estate market.
Plaintiffs Buckbee, Curcio, and Barrett testified at trial regarding the general
characteristics and location of their property and their concerns regarding the impact of
the ISFSI and the continued operation of Pilgrim on the value of their property, including
specific concerns about the intensity and duration of operations of the ISFSI, as well as
about negative attention they personally noticed in the media regarding the ISFSI and
Pilgrim’s operations. While lay testimony is not, by itself, sufficient evidence of property
value diminution, “property owners are competent to offer their opinion as to the value of
their own property and to have that opinion properly considered as part of the summary
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judgment record. Quigley v. Mulhern. 11 LCR 248, 250 (2003) (citing Board of
Assessors of Holbrook v. Dennehy, 357 Mass. 243 (1970) (property owner is “assumed to
have a knowledge of his property adequate to form an intelligent estimate of its value.”)
Diminution of property values can provide “aggrieved party” status as long as the
showing of diminution is based on more than mere speculation. Plaintiffs must allege
“facts sufficient to take the injury out of the realm of mere speculation or personal
opinion.” Id. (citing Marchese v. Desisto, 8 LCR 43 (Land Court Misc. No. 258666)
(2000)).
Here, Plaintiffs are not basing their claims of property value diminution on their
own lay opinions or on mere speculation. Rather, they rely on specific expert testimony
from Dr. Stephen Sheppard, an economist from Williams College who specializes in
evaluating the impact of disamenities on local real estate markets, and who has studied
the impact of Pilgrim on the real estate market in the Town of Plymouth. Plaintiffs’
testimony regarding their property value concerns, and the basis of those concerns, is
presented to supplement the expert testimony of Dr. Stephen Sheppard.
Plaintiffs’ testimony regarding the basis of their property value concerns are also
indicative of the perception of risk within the Town of Plymouth real estate market as a
whole. Plaintiffs testified as to the purchase of their own real estate, efforts they had
made in selling that real estate, and future plans to put their properties on the market.
They expressed concerns regarding the extensive media coverage of the operations of the
Pilgrim plant, including headline stories about the NRC’s downgrade of Pilgrim, multiple
violations of NRC regulations at Pilgrim, and the addition of dry cask storage to a plant
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already struggling to maintain safe operation of its current spent fuel storage facility
inside the reactor building. This testimony informs Dr. Sheppard’s expert analysis of the
Plaintiffs’ property value diminution claims and provides insight and specific facts
regarding the perception of risk held by members of the real estate market in Plymouth.
Contrary to Entergy’s assertions in its Memorandum, Plaintiffs did present
testimony about plans to list or sell their properties in the future. Donna Barrett testified
that she plans to put her property on the market in 2019, and that the money realized from
the sale of her property is crucial to her retirement plan. Similarly, Virginia Curcio
testified that she plans to fund her retirement with the proceeds from sale of her property.
Both Plaintiffs expressed concern regarding any reduced sales price stemming from the
perception of risk of Pilgrim’s continued operations allowed by the ISFSI, and the
perception of risk of the ISFSI itself. They testified that a reduced sales price would
translate to months or years of retirement funding-- and this is exactly the harm they seek
to ameliorate through enforcement of the Light Industrial District regulations and the
Special Permit provisions of the Bylaw.
B. Plaintiffs’ expert’s testimony is methodologically sound and provides
sufficient qualitative credible evidence to support Plaintiffs’ standing.
Entergy first claims that Dr. Sheppard’s testimony is insufficient to establish
Plaintiff’s standing because he “did not base this conclusion upon any local real estate
data for the period following the announcement of transfer of spent nuclear fuel to the
ISFSI.” Def. Memo. at 16-17. This argument is wrong for at least two reasons. First, Dr.
Sheppard did base his testimony on local real estate data—he has procured extensive data
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in prior, non-litigation related work on the effect of the Pilgrim plant operations on the
local real estate market in Plymouth, MA and testified that this work informed his
conclusions about the impact of Pilgrim and the ISFSI on Plaintiff’s property values. It is
uncontested that the ISFSI allows and is required for the continued operations of the
Pilgrim plant, and thus this real estate data and conclusions based thereon are directly
relevant to Plaintiffs’ claims. See Statement of Agreed Facts, Entergy Merits Fact 38.
Second, Entergy has focused throughout trial on the relevance of
“announcements” regarding dry cask storage, here, the announcement of the first transfer
of spent nuclear fuel to the ISFSI, which occurred in January 2015.6 Entergy is apparently
claiming that the only way Dr. Sheppard could establish Plaintiffs’ diminution in value
claims was to analyze data that by definition was not available until two years after the
start of this litigation and four months before the close of expert discovery. This is a
fundamentally unfair bar to set for credible evidence sufficient to establish standing. As
discussed below, Dr. Sheppard presented data and analyses that were available, to both
Plaintiffs and Defendants, and did so in a credible and methodologically correct manner
that affirmatively establishes the harm caused by the ISFSI and the continued operation
of Pilgrim on the value of Plaintiffs’ properties.
Finally, Entergy claims that Dr. Sheppard did not “offer any analysis or opinion
on the extent of the diminution in value that Plaintiffs might suffer.” Def. Memo. at 17.
This is simply untrue. Dr. Sheppard testified that it was his opinion that Plaintiffs would
suffer a statistically significant and non-de minimus negative impact on the value of their

6

Inconsistently, Entergy asked its appraiser experts to look at a purported announcement date of April 2013
for when it was announced that dry cask storage would be implemented at Pilgrim.
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property from the ISFSI as a stand-alone disamenity, and from the continued operation of
Pilgrim allowed by construction and operation of the ISFSI.
1. Dr. Sheppard’s methodology and conclusions are valid and reliable evidence.
Entergy argues that “Dr. Sheppard’s conclusions relied on unfounded assumptions
and flawed methodologies that show that his opinion cannot be relied on by a reasonable
person assessing the Plaintiffs’ standing, and that his “analysis and opinions lack the rigor
and verifiability required of expert testimony in the Commonwealth.” Def. Memo. at 17.
Entergy cites without further analysis to Commonwealth v. Sands, 424 Mass. 184 (1997).
The standard for which that case actually stands is as follows: “a party seeking to
introduce scientific evidence may lay a foundation either by showing that the underlying
scientific theory is generally accepted within the relevant scientific community, or by
showing that the theory is reliable or valid through other means.” Sands, supra, at 185186. Plaintiffs’ evidence meets and exceeds both portions of this standard: Not only is Dr.
Sheppard’s evidence and testimony based on generally accepted scientific theories, it is
also shown to be valid and reliable through other means-- namely his lengthy experience
as an economist specializing in urban economics and the market impact of environmental
disamenities, his personal involvement in data collection and analysis of the impact of
Pilgrim on the Plymouth real estate market, and his familiarity with reading, interpreting,
and applying studies using hedonic modeling to inform his conclusions regarding
environmental disamenities.
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2. The Metz & Clark and Clark & Allison studies support Dr. Sheppard’s
conclusions.
At trial, Dr. Sheppard meticulously explained his reliance on the Clark and
Allison study, which demonstrated a statistically significant increase in real housing
prices of 4.3% per mile moved away from the Rancho Seco nuclear plant in California—
the equivalent to $7,476 in 1998 dollars. Entergy argues that the diminution in property
values experienced by real estate closest to Ranch Seco in the Clark and Allison study
cannot be attributed to the ISFSI there because the “ISFSI was inseparable from the stillstanding empty hulk of the shutdown plant.” Def. Memo. at 20. This, of course, begs the
question—to what would Entergy or Dr. Tolley attribute the property diminution
experienced at Ranco Seco if only the ISFSI remains? The question is almost rhetorical.
But, at a minimum, the most appropriate inference to draw from the study—and the one
Dr. Sheppard did draw—is that the ISFSI, the only remaining “operation” at the
shutdown plant, is the cause of the property diminution. Thus, Entergy’s claim that the
only ISFSI-related finding of the Clark and Allison study was related to the
announcement date would have this Court suspend reality and pretend that the ISFSI just
did not exist at Rancho Seco.
Not only is the inference Entergy is asking this Court to draw from the dueling
expert testimony nonsensical, it completely ignores the fact that Pilgrim has announced a
shutdown date of no later than June 1, 2019, so it soon will more closely resemble the
Ranch Seco plant. Thus, even if this Court were to find that the continued operations of
the Pilgrim plant (which the ISFSI enabled) were not a basis for property diminution, the
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Clark and Allison study provides evidence of diminution caused by a shutdown nuclear
plant with an ISFSI, which is what Pilgrim will be in less than three years.7 See, e.g., Jt.
Ex. 1 (Plaintiffs’ Uncontested Merits Fact 185: “Dry casks of spent nuclear fuel will be
stored in the ISFSI on the Pilgrim site after Pilgrim stops generating electric power.”);
see also id. (Plaintiffs’ Uncontested Merits Fact 215). This is approximately the time
when two Plaintiffs—Donna Barrett and Virginia Curcio—testified that they had plans to
sell their homes.
Entergy’s and Dr. Tolley’s focus on the ISFSI announcement date findings of the
Clark and Allison study were addressed by Dr. Sheppard. As Dr. Sheppard testified, in
his expert opinion, it is more appropriate to measure any effects from the time a project is
constructed and begins operation, since announcements may or may not become reality.
And, as demonstrated by the date used by Defendants’ experts for the Durkin study, what
does or does not constitute an “announcement date” is open to interpretation. By contrast,
there is no room for interpretation about the date when spent nuclear fuel is actually
loaded into the dry casks. See, e.g., id. (Plaintiffs’ Uncontested Standing Fact 310:
“Media reported the transfer of spent fuel to dry casks at Pilgrim in early 2015.”).
While unwilling to credit the diminution findings in the Clark and Allison study,
Entergy is enthusiastic about promoting the results of the Metz and Clark study from two
years earlier. Entergy acknowledges Dr. Sheppard’s extensive and reasoned testimony
about why he accorded more weight to the Clark and Allison study—newer study, used a

7

To the extent that Defendant Entergy invites this Court to take judicial notice of the Clark and Allison
(1999) study (see Entergy Memo, at 21, n.5), Plaintiffs do not object. However, to the extent that Entergy
tries in its footnote 5 to introduce additional expert testimony, which Dr. Tolley either was unable or
unwilling to testify to at trial, Plaintiffs object.
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larger sample size and more hedonic variables (see Def. Memo. at 21)—but then again
seeks to introduce extra-record evidence to support Entergy’s conclusion that Dr.
Sheppard’s justifications are not applicable.
The time for expert testimony was at trial. Entergy could have asked its expert,
Dr. Tolley, to explain why Dr. Sheppard’s reasons for placing less weight on the Metz
and Clark study were or were not valid. This Court does not know what Dr. Tolley would
have said, however, and Entergy’s post-hoc attempted “clean-up” of its expert’s
testimony is not evidence, even if it were accurate. Indeed, when Plaintiffs’ counsel
specifically asked Dr. Tolley about the number of hedonic variables used in the two
studies, he testified that he thought there were more in the Metz and Clark study, when,
according to Entergy’s brief, there were more in the Clark and Allison study. This was
just one example of what was abundantly clear at trial—Dr. Tolley was not as familiar
with the two studies as Dr. Sheppard was, and, as a result, Dr. Tolley’s testimony
consisted of him telling the Court many times that he disagreed with Dr. Sheppard but
rarely, if ever, being able to articulate why.
3. Dr. Sheppard’s limited reliance on the Prest Study is appropriate.
It is by now well-established in this litigation that the 2009 study and resulting
paper by Brian Prest, titled “Measuring the Externalities of Nuclear Power: A Hedonic
Study,” (“Prest Study”) is an “unpublished undergraduate research paper.” Def. Memo.
at 22. That Entergy strenuously continues to characterize the Prest Study as such in order
to undermine its credibility speaks more to the study’s thorough support of Plaintiffs’
standing claims than to its actual credibility as scientific evidence forming part of the
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basis of Dr. Sheppard’s opinions. This court should independently analyze the credibility
of the Prest Study, and Dr. Sheppard’s reliance thereon, in the context of Dr. Sheppard’s
personal knowledge, his oversight of the data used and the methodologies applied, and
the peer-reviewing process that Dr. Sheppard himself provided to Mr. Prest.
There are “two methods by which the judge may satisfy his or her duty as the
gatekeeper to ensure that expert witness testimony is reliable: (1) the “Frye” test, i.e.,
general acceptance in the relevant scientific community, or (2) a Daubert-Lanigan
analysis.” Mass. Guide to Evidence § 702, citing Commonwealth v. Powell, 450 Mass.
229, 238 (2007). Peer-reviewed publication is considered relevant, but not dispositive of
scientific validity. Daubert v. Merrell Dow Pharms. Inc., 509 U.S. 579, 594 (1993) (“The
fact of publication . . . in a peer reviewed journal [, however,] . . . [is] a relevant, though
not dispositive consideration in assessing the scientific validity of a particular technique
or methodology on which an opinion is premised.”) In addition, peer-review among
colleagues that is non-blind or that may raise the possibility of confirmation bias does not
negate its usefulness as a marker of reliability. Commonwealth v. Meeks, 2006 Mass.
Super. Lexis 474, *190-191 (“While [a blind peer-review] method is preferable to that
the Unit currently employs, the absence of this method does not negate the effectiveness
of the peer review procedure already in place.”) A judge can also “look to his own
common sense, as well as the depth and quality of the proffered expert's education,
training, experience, and appearance in other courts' to determine reliability."
Commonwealth v. Pasteur, 66 Mass. App. Ct. 812, 826 (2006). Here, the depth and
quality of Dr. Sheppard’s education, training, experience, and appearance in other court
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proceedings all speak to his ability to evaluate the applicability of the Prest Study to his
own expert opinions in this case.
Entergy further asserts that the Prest Study is “wholly unrelated to ISFSIs,” and
“is about the effect of the Pilgrim plant itself.” Def. Memo. at 22. This is exactly right.
Dr. Sheppard relies on the Prest Study, in part, to support his conclusion that the Pilgrim
plant itself is a disamenity that depresses the value of Plaintiff’s properties. This
depressive effect is allowed to continue due to the ISFSI because but for the ISFSI, the
Pilgrim plant would not be able to continue operation. Jt. Trial Ex. 1, Entergy Merits Fact
38. Dr. Sheppard also relies on his experience with undertaking the Prest Study, as it
informs his knowledge and understanding of the Plymouth real estate market and its
reaction to disamenities. As he testified, Dr. Sheppard does not rely on the conclusions of
the Prest Study to reach his conclusion that both Pilgrim and the ISFSI negatively impact
the value of Plaintiffs’ properties.

4. Dr. Sheppard’s reliance on analogous disamenities is appropriate.
Entergy asserts that reliance on economic studies of disamenities that are
analogous to the long-term storage of spent nuclear fuel in an ISFSI is “unreasonable”
because these potential disamenities are “entirely distinguishable from an ISFSI at an
operating nuclear facility, and [Dr.] Sheppard’s assumption that they are instructive here
is not supported by any evidence in this case.” Def. Memo. at 24. Plaintiffs disagree. In
fact, the testimony cited by Entergy in its memo shows that it is common in the field of
economics to compare the effect of similar disamenities. Dr. Sheppard testified, as
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reproduced on page 24 of Entergy’s memo, that using analogous disamenities when
trying to evaluate the effect of one particular disamenity is “a standard approach.” Dr.
Sheppard then provided an example of a study he relied upon, the 2009 Simons and
Saginor meta-analysis of disamenities, that uses exactly this approach-- evidence that it is
common practice in the field.
Entergy then attempts to attack the Simons and Saginor study as “aggregating the
effects of facilities as disparate as manufacturing facilities and nuclear power plants.”
Def. Memo. at 25. In fact, this was the very purpose of the study-- while Entergy’s
counsel may see nuclear plants, manufacturing facilities, landfills, superfund sites,
brownfields, or leaking underground storage tanks as disparate entities, in the field of
economics, they have at least one crucial characteristic in common-- they are all
environmental disamenities that are understood to reduce the value of property located in
close proximity. The reason that the Simons and Saginor “disamenity conclusion can be
applied to the present investigation of the Pilgrim ISFSI specifically” is that the ISFSI is
also an analogous disamenity, a fact evidenced by the inclusion of economic studies of
ISFSIs in the meta-analysis performed by Simons and Saginor.
Dr. Sheppard’s testimony about the 2015 Boes et al., 2015 Fink and Stratmann,
2000 Folland and Hough, 2013 Gawande, and 2013 Huang studies are similarly
analogous to the situation of the Plaintiffs. Under Entergy’s unduly constricted theory of
relevance, it appears that only a study of the impact of a nuclear plant on the Plymouth
housing market would be “relevant” to the Plymouth housing market. As Dr. Sheppard
testified, this is not how the field of economics works. Dr. Sheppard extensively and
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thoroughly explained his reasoning, including its limitations, for relying on analogous
studies—including the fact that there are only two hedonic studies in the literature
involving ISFSIs—and neither Defendant Entergy’s brief nor its experts undermine Dr.
Sheppard’s explanations.
5. Publicly disseminated media articles support Dr. Sheppard’s opinions.
Entergy cites no counterveiling expert testimony to support its claim that the
media articles Dr. Sheppard relied on do not support his opinion or that media reports
about a disamenity have no impact on surrounding property values. Def. Memo. at 2630. Entergy’s assertions miss the mark and seek to divert attention away from the fact
that Entergy’s mismanagement of Pilgrim and the facility’s poor performance have been
headline news for years, generating at least 800 media pieces. Def. Memo. at 27. To
pretend that this media coverage does not impact property values because the articles do
not “specifically reference quantitative measures;” Dr. Sheppard “relied on only 43”
articles; the method of collection did not meet some vague unspecified standard; and/or,
the articles do not mention Entergy’s ISFSI specifically (Def. Memo. at 27), ignores the
limited purpose for which the media articles were introduced—to establish a basis for the
perception of risk experienced by both a reasonably informed real estate market
participant and the homeowners in this case.
Entergy does not dispute that hedonic modeling experts include media coverage
as a factor, and Dr. Sheppard testified extensively as to this link. Entergy provides no
support for the assertion that because the articles “do not specifically reference
quantitative measures” --- that is discuss the negative impact of the ISFSI on property
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values -- they do not support Dr. Sheppard’s opinion. Def. Memo. at 27. In other words,
Entergy claims that because the articles do not tell market participants and homeowners
that the ISFSI will cause a reduction in property values, the articles are irrelevant. This
assumes that someone reading the news about Pilgrim’s downgraded performance,
emergency scrams, or NRC violations cannot draw the inference that living next to it
might pose a risk. This not only defies common sense, but is also contrary to Plaintiffs’
testimony at trial.
Entergy attacks Plaintiffs’ method of collecting the media articles, claiming that
because Ms. Vale did not collect them exclusively for purposes of this litigation, id. at 28
and note 11, they are somehow suspect or not representative of what is available to the
average reader. To the contrary, the fact that the media articles were collected for general
advocacy and used a “preset Google alert” is more a testament to the wide range of media
that was gathered. Entergy could have come forward with hundreds of favorable articles
from a Google alert or internet search to show that Plaintiffs’ collection method was
somehow inaccurate or biased. It did not --- and it is reasonable to conclude that is
because such favorable articles do not exist. Entergy could have proven its point using
documentary evidence, but it chose not to. Given Entergy’s and defense counsel’s vast
resources, the only logical inference to draw is that Entergy did not do it because Entergy
could not do it.
Finally, Entergy’s claim that the articles do not support Dr. Sheppard’s opinion
because “not a single one...regarding the ISFSI mentions or implies that the ISFSI would
cause any risk to surrounding properties. Id. at 29. Here again, Entergy would have the
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Court believe that the typical reader of the news online or in print is unable or unlikely to
connect the dots between the well-publicized fact that Entergy, the same company
building and operating the ISFSI, also operates Pilgrim, one of the three worst
performing nuclear reactors in the U.S. and the subject of NRC downgrades and
violations. Just as Entergy would like to have the Court view the concrete pad as distinct
and separate from the use to which it will be put, Entergy would like the Court to believe
that the public cannot come to the common sense conclusion that living next to a nuclear
waste storage facility owned and operated by a company constantly in the headlines for
regulatory and safety violations presents a risk.
The media articles and Dr. Sheppard’s reliance on and testimony about them
establishes a basis for the perception of risk that the Plaintiffs testified they experience
due to living in close proximity to the Pilgrim plant and the new ISFSI and that a
reasonable market participant would experience in deciding whether to purchase property
near the new ISFSI. Entergy’s arguments in its motion are undermined by Entergy’s
failure to produce any evidentiary evidence at trial to rebut this perception.
V.

Entergy’s Experts did not rebut the conclusions of Dr. Sheppard and
provided no evidence that the value of Plaintiff’s property will not be
diminished.
A. Dr. Tolley failed to rebut Dr. Sheppard’s conclusions.
Dr. Tolley established two points with his testimony: (1) that he disagrees with

everything Dr. Sheppard had to say; and (2) that he arrived at his own conclusion—albeit
a different one than Dr. Sheppard—regarding whether or not the ISFSI constituted an
independent disamenity, using the same methodology as Dr. Sheppard. Thus, it is
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disingenuous for Entergy to criticize Dr. Sheppard for his methodology, while their own
expert testified that he applied the same methodology to reach his conclusions, although
as explained below, Dr. Tolley had far less familiarity with the Plymouth real estate
market than Dr. Sheppard had.
Other than those two points, to say that Dr. Tolley “offered a thorough rebuttal of
Dr. Sheppard’s conclusions” is a distortion of the trial testimony. As to the first point, it
is no surprise that experts can and do disagree. Such disagreement is not uncommon and,
in and of itself, Dr. Tolley’s disagreement with Dr. Sheppard—especially given how little
testimony he gave by way of explanation—does not serve to undermine Dr. Sheppard’s
testimony. As to the second point, Dr. Tolley testified that he reached his conclusion
about the ISFSI not being an independent disamenity without doing any empirical
research himself or supervising anyone who did. He further testified his conclusion was
based on empirical research at other sites, and he agreed that experts in his field can reach
conclusions based on available research. Interpretation of available research formed, in
part, the basis of Dr. Sheppard’s testimony, yet despite its own expert’s acknowledgement
and application of this methodology, Entergy finds fault with Dr. Sheppard for it. The
Court should not condone this double standard.
Further undermining Dr. Tolley’s basis for his testimony, he testified that he had
never reviewed specific real estate data from the Plymouth area, was unfamiliar with the
Plymouth real estate market, and had never visited the Pilgrim nuclear plant. By contrast,
Dr. Sheppard had experience obtaining and reviewing extensive real estate date from the
Plymouth real estate market in connection with his supervision of and direct involvement
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in the Prest study, that he had visited the Pilgrim plant and viewed the ISFSI, and that he
also had toured the area, got a sense of the neighborhood and visited the Plaintiffs’
homes.
Moreover, whereas Dr. Sheppard provided reasoned and thorough explanations
for his reliance on certain studies and his placing less weight on others, Dr. Tolley’s
testimony essentially consisted of defense counsel asking Dr. Tolley if he agreed with a
particular conclusion of Dr. Sheppard’s and him saying he did not. When questioned
more extensively on cross-examination about details, Dr. Tolley was often at a loss to
explain himself or testified that he had not recently reviewed the materials about which
was being asked. Perhaps the best example of this is when Dr. Tolley was questioned
about the PILOT payments and he had no idea what the payments were used for in
Plymouth and hadn’t undertaken to find out. Thus, his testimony regarding the PILOT
payments and any effect they may or may not have on property values for residences in
close proximity to Pilgrim is meaningless. Dr. Tolley also had no knowledge of whether
or not spent fuel had been moved from the spent fuel pool to the ISFSI, and, if so, when
that occurred.
In sum, Dr. Tolley was a highly paid “disagreer,” who could offer no reasoned
explanations for his disagreements. At most, his testimony may establish that experts
reach different conclusions when interpreting the same studies and facts. This is not
sufficient, however, to in any way undermine Dr. Sheppard’s “credible evidence” of
property value diminution.
B. Mr. Durkin and Mr. Castro failed to rebut Dr. Sheppard’s conclusions.
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The report by Entergy’s expert witnesses Mr. Durkin and Mr. DeCastro (the
DeCastro Report) is not only rife with errors, but it also fails to rebut the conclusions of
Dr. Sheppard and even appears to support Plaintiffs’ standing claims.
First, the DeCastro report shows elements of such shoddy workmanship that it is
difficult to believe that any portion of the report constitutes reliable evidence. The report
was submitted into evidence with at least one missing page—one defect among many
apparently not noticed by Entergy’s experts who signed and certified the report. Further,
one of the dates listed for a comparable “before” sale for Plaintiff Curcio’s property is
June of 2013, which is after the April 2013 “announcement” date DeCastro and Durkin
purport to analyze, as Mr. DeCastro acknowledged in his testimony. Finally, Mr.
DeCastro’s chart of conclusions finding a lack of diminution in property value of
Plaintiff’s homes on page 39 lists 233 Rocky Hill Road as one of the properties
examined, which is not a property at issue in this litigation. Def. Ex. 73, p.39. Although
this may be another typo, it is impossible to know, and given the overall sloppiness of the
report the authors do not deserve the benefit of the doubt. These mistakes and
inconsistencies are indicative of the lack of reliability of the DeCastro Report as a whole,
especially when viewed alongside the significant and material mistakes made in the
report’s methodology.
1. The DeCastro Report “Announcement date” is demonstrably wrong.
Mr. Durkin and Mr. DeCastro were hired by Entergy to determine “whether a
diminution in market value of the plaintiff’s properties would result from the existence of
the ISFSI.” Def. Ex. 73, p. 3. To make this determination, they purported to perform “a
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valuation of the plaintiff’s properties before and after the public notice of the proposed
spent fuel dry-storage in April 2013.” This involved appraising “Plaintiff’s residential
property before and after the public announcement.” Id.
One of two fundamental problems with DeCastro’s analysis is the purported date
of announcement of the dry cask storage project, which is entirely wrong. Plaintiffs’
witness Frank Mand, a reporter for the Old Colony Memorial newspaper, testified that he
interviewed Entergy’s Government Relations Manager, Jack Alexander, about the dry
cask storage project nearly a year earlier, in June of 2012, an interview so extensive that
it resulted in publication of two news articles, both in print and online, publicly
discussing the dry cask storage project. Mr. Mand testified that he recorded his interview
and he quoted Mr. Alexander saying that Entergy had a plan for dry cask storage and it
was being implemented. Mr. Mand testified that the Old Colony Memorial is distributed
to approximately 8,000 subscribers, almost exclusively in the Town of Plymouth. This
evidence shows that knowledge about the dry cask storage project at Pilgrim was readily
available, announced by Entergy’s Government Relations Manager, well before the
“announcement” date provided by defense counsel to Mr. DeCastro for his appraisals.
Entergy’s witness Mr. Charles Minott, Project Manager for the ISFSI project,
also testified regarding public knowledge about dry cask storage at Pilgrim. When asked
if he was aware of whether information about the dry cask storage project was public
knowledge before the April 2013 date chosen by Entergy counsel, he testified that he
know there were “a number of meetings” that Entergy attended that discussed plans for
dry cask storage going back as far as 2011. When asked if he would consider information
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reported in the newspaper to be public knowledge he testified “I would expect that to be
some degree of public knowledge. Publically released certainly.” Mr. DeCastro, when
asked if it were true that information were out in the community prior to April 2013,
whether that would have an effect on his analysis, stated that “If I knew it were common
knowledge before then, it might have.”
Mr. Durkin and Mr. DeCastro clearly did not know that plans for the dry cask
storage project were common knowledge in at least June 2012, nearly a year before April
2013. When choosing comparable property transactions to evaluate the “announcement”
effect of the ISFSI on Plaintiff’s properties, all of the properties they chose, except for
one, were sold in or after June of 2012—so after the plans for the dry cask storage project
at Pilgrim had already been announced in the local paper in Plymouth. This fundamental
flaw in the DeCastro Report means that there are no properties listed in the analysis that
would not have already been impacted by the effect of announcement of the ISFSI.
A second flaw with the “announcement” analysis contained in the DeCastro
Report is the methodology of using the announcement itself. Neither Mr. Durkin nor Mr.
DeCastro testified as to whether any announcement of the plan to use dry cask storage
would have a different or greater impact on property values than the transportation of
spent nuclear fuel into the ISFSI and the commencement of operation of the ISFSI itself,
which did not occur until at least the end of January 2015. In fact, Entergy provided no
testimony establishing April 2013 as the “announcement date” or establishing why an
announcement date was preferable, if at all, to the first date of the transfer of spent fuel.
By contrast, Dr. Sheppard testified that, in his expert opinion, it was preferable to use the
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date when the project actually starts up and running since announcements may or may not
translate into actual events.
Ultimately, none of the dates chosen for analysis in the DeCastro Report line up
with the reality of public awareness of the ISFSI at Pilgrim or with commencement of
operation of the ISFSI itself, and thus the DeCastro Report could not have captured any
property value effects stemming from the “announcement” of the ISFSI.
2. DeCastro’s Comparable Properties are within Two Miles of Pilgrim
The second fundamental flaw in the methodology of the DeCastro Report is that,
while it purports to analyze the effect of “announcement” of the ISFSI on properties
within two miles of the plant, it only compares Plaintiffs’ properties to other properties
(with the exception of one comparable used for Plaintiff Barrett and one comparable used
for Plaintiff Crone) that are also within two miles of the plant and which would be
similarly affected by the ISFSI announcement. Mr. DeCastro admitted this in his
testimony and argued that this is how he took into account proximity to the nuclear plant:
“The comparables are all in the same area. The subject properties are in the same area.”
When asked, “So you are saying that the properties you analyzed would all be in the
same area and all affected the same way?” Mr. DeCastro replied, “Correct.”
In fact, to the extent it is at all reliable, Mr. DeCastro’s report appears to entirely
corroborate Plaintiffs’ evidence that homes within two miles of the site are worth less
than those farther away (the ones Mr. DeCastro did not analyze at all). A chart on page 6
of the DeCastro Report compares single family median sales data for the state of
Massachusetts, the Town of Plymouth, and properties within two miles of Pilgrim. The
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chart clearly shows, and Mr. DeCastro testified, that in the 2011-2012 time period,
property values within two miles of Pilgrim decrease, while property values in the rest of
the Town of Plymouth increase. This is entirely consistent with Plaintiffs’ claim that the
dry cask storage project, announced in June of 2012 on the heels of the Fukishima
disaster in March 2011, negatively impacts the value of their property within 2 miles of
the Pilgrim.
VI.

Plaintiffs’ Harm to Their Property Values is Special and Different from
that Experienced by Other Members of the Community.
Plaintiffs’ expert, Dr. Sheppard, unequivocally testified that the diminution in

property values experienced by the Plaintiffs were different and “more intense” than any
diminution effects that the community—in this case, the Town of Plymouth—would
experience. Entergy attempts to evade this clear evidence by defining, without any
supporting authority, the phrase “rest of the community” that appears in Standerwick as
really meaning the Plaintiffs’ neighbors. See Def. Memo. at 36 (“None of Plaintiffs
claims that his or her property in particular is uniquely affected by Pilgrim and/or by the
ISFSI compared to his or her neighbors’ properties.”).
Of course, no case has put a limit on the number of potential aggrieved persons,
so long as those aggrieved can show their harm is different from other members of the
community. And the “community” for each case is going to be defined differently
depending on the source of the aggrievement. This is particularly true of cases in which
the diminution of property values is caused by proximity to a perceived risk. And as the
Court observed at trial, the standard Entergy argues for effectively would deny standing
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to homeowners—and even abutters such as Diane Buckbee and Virginia Curcio—when a
project resulted in potentially widespread harm, including to those living closest to the
project who experience the harm more intensely. Here, where the cause of the harm is a
new long-term nuclear waste storage site, it not illogical to expect—and Plaintiffs’
expert’s testimony supports this—that a larger swath of the community would experience
aggrievement. That does nothing to take away from how different or special Plaintiffs’
aggrievement is compared to harm, if any, experienced by “the community at large.”
Unable to find binding authority for its so-called “neighborhood principle” (see
Def. Memo. at 37), Entergy cites to a non-binding, unpublished Rule 1:28 decision. Id.
(citing to Fabiano v. Boston Board of Appeal, 77 Mass. App. Ct. 1104, at *1 (2010)).
Even if that case were binding, it is easily distinguishable. Fabiano involved harm from
parking, traffic and garbage pick-up. See Fabiano, 77 Mass. App. Ct. at *1. On its face,
such harm is different in kind and degree from diminution of property values due to
perceived risk associated with a long-term nuclear waste storage facility. Further, Dr.
Sheppard testified, and the studies he relied on showed, that harm due to proximity to
nuclear power plants and ISFSIs decreased the further someone’s property was away
from the plant, and that those nearest to Pilgrim would experience the harm more
intensely. In Fabiano, the trial court concluded that any harm experienced was “no
different from the concerns of the neighborhood at large,” whatever that neighborhood
was defined as. Id.
Entergy’s remaining case citations (see Def. Memo. at 38) are similarly
distinguishable. In particular, Entergy cites to Butler v. Danforth Green, LLC, in which
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this Court found no standing for a plaintiff who claimed that she was harmed by a rise in
property taxes. See Butler, No. MISC 477647 (RBF), 2013 WL 4510385, at *5 (Mass
Land Ct. Aug. 22, 2013) (Foster, J.). This cite is particularly misleading since as this
Court noted: “It is unconstitutional to impose ‘taxes upon one class of persons or property
at a different rate from that which is applied to other classes.’” Id. Thus, the facts of the
Butler case are in no way similar to the facts of this case, in which “one class of persons
or property”—those within two miles of Pilgrim—are aggrieved more intensely than the
community at large.
Entergy also asks this Court to rely on Mr. DeCastro’s testimony regarding how
this Court should define the community at large in this case. As detailed above, Mr.
DeCastro’s testimony at trial was hardly reliable. And it is particularly ironic that Entergy
asks this Court to rely on him for this proposition given that in the Kenner case, the trial
court “did not find credible the Kenners’ expert witness, Stephen DeCastro, a certified
real estate appraiser, on the basis that his analysis failed to compare houses in the
immediate neighborhood.” Kenner, 459 Mass. at 125, n. 5 (also finding Mr. DeCastro’s
testimony to be “unsound and speculative”) (emphasis added).8 So Mr. DeCastro has
apparently had trouble in the past defining what should or should not be included in a
particular “neighborhood.”
Plaintiffs’ expert testimony established at trial that the harm to properties within
two miles of Pilgrim—including two abutting Plaintiffs who live within one mile—is

8

At this trial, Mr. DeCastro testified he did not believe a court had ever found his testimony not to be
credible.
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special and different from the rest of the community. Defendant Entergy’s experts did
nothing to undermine this “credible evidence.”

CONCLUSION
This Court should deny Entergy’s motion and allow Plaintiffs’ to move on to the
merits portion of the trial.
Respectfully submitted,
PLAINTIFFS CHRISTINE A. BOSTEK, et al.,
By Their Attorneys,

_______________________
Margaret E. Sheehan, Esq.
BBO# 456915
55 Landing Road
Kingston, MA 03264
Tel. 508 259 9154

_______________________
Genevieve Byrne, Esq.
BBO# 682315
301 Edgewater Place, Suite 100
Wakefield, MA 01880
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